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THE LIFE OF SIR MATTHEW HALE. 


Continued from Page 20, 


Tuus he continued administering justice till the Pro- 
tector died; but then he both refused the mournings that 
were sent to him and his servants for the funeral, and 
likewise to accept of the new commission that was offered 
him by Richard; and when the rest of the Judges urged 
it upon him, and employed others to press him to accept of 
it, he rejected ail their importunities, and said, “ He could 
‘“ act no longer under such authority.” 


He lived a private man till the Parliament met that called 
home the King, to which he was returned Knight of the 
shire from the county of Glocester. It appeated at that 
time how much he was beloved and esteemed in his neigh- 
bourhood ; for though another who stood in competition 
vith him had spent near a thousand pounds to procure 
voices (a great sum to be employed that way in those days: 
and he had been at no cost, and was so far irom soliciting 
it, that he had stood out long against those who pressed 
him to appear, and he did notgpromise to appear till three 

‘days before the election, yet f. was preferred. He was 
brought thither almost by violence, by the Lord Berkeley, 
who bore all the charge of the entertainments on the day of 
his election, which was considerable, and had engaged all 
his friends and interest for him: And whereas by the writ. 
a Knight of the shire must be miles gladio cinctus, and he 
had no sword, that noble lord girt him with his own sword 


during the election, but he was soon weary of it, for thx 
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embroidery of the belt did not suit well with the plainness 
of his cloaths ; and indeed the election did not hold long, 
for as soon as ever he came into the field, he was chosen 
by much the greater number, though the poll continued 
tor three or four days. 


if ee 


Soon after this, when the courts in Westminster-Hall 
came to be settled, he was made Lord Chief Baron; and 
when the Earl of Clarendon (then Lord Chancellor) deli- 
vered him his commission, in the speech he made accord- 
ing to the custom on such occasions, he expressed his e¢s- 
teem of him in avery singular manner, telling him, among 
other things, ‘“‘ That if the King could have found out an 
““ honester and fitter man for that employment, he would 
“not have advanced him to it; and that he had therefore 
‘* preferred him, because he knew none that had deserved 
*‘ it so well.” It is ordinary for persons so promoted to be 
knighted, but he desired to avoid having that honour done 
him, and therefore for a considerable time declined all op- 
portunities of waiting on the King; which the Lord Chan- 
cellor observing, sent for him upon business one day, when 
the King was at his house, and told his Majesty there was 
his modest Chief Baron, upon which, he was unexpectedly 


knighted. 


He continued eleven years in that place, managing the 
court, and all proceedings in it, with singular justice. It 
was oberved by the whole nation, how much he raised the 
reputation and practice of it; and those who held places and 
offices in it, can all declareymot only the impartiality of his 
justice, for that is but a common virtue, but his generosity, 
his vast diligence, and his great exactness in trials. This 
gave occasion to the only complaint that ever was made of 
him, “ That he did not dispatch matters quick enough ;” 
but the great care he used, to put suits to a final end, as it 
made him slower in deciding them, so it had this good ef- 
fect, that causes tried before him, were seldom, if ever, 
tried again. 
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L'FE OF SIR MATTHEW HALB 141 


But it willmot seem strange, that a Judge behaved him- 
gelf'as he did, who, at the entry into his employment, scf 
such excellent rules to himself, which will appear in the 
following paper, copied from the original under his own 
handt r as 

- 


THINGS 


Necessary to be had in continual Remembrances 


1. That in the administration of justice, I am entrusted 
for God, the King and Country ; and therefore, 


2. That it be done, ist, uprightly, $d, deliberately, 3d, 
resolutely. 


3. That I rest not upon my own understanding or 
strength, but implore and rest upon the direction and 
strength of God. 

4, That in the execution of justice, I carefully lay aside 
my own passions, and not give way to them, however 
provoked. 

$. That I be wholly intent upon the business I am about. 
remitting all other cares and thoughts, as unseasonable in- 
tcrruptions. 

6. That I suffer not myself to be prepossessed with any 
judgment at all, till the whole business and both parties bre 
heard. 

7. That T never engage myself in the beginning of any 
cause, but reserve myself unprejudiced till the wKole be 
heard. 

§. That in business capital, though my nature prompt 
me to pity, yet to consider that there 1s also a pity due 
to the country. 

9. That I be not too rigid in matters purely conscien- 
tious, where all the harm is diversity of judgment. 

10. That I be not biassed with compassion to the poor, 
or favour to the rich, in point of justice. 
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11. That popular, or court applause, or distaste, have 
no influence in any thing I do, in point of distribution of 
justice. ) 

12. Not toybe solicitous what men will say or think, so 
long as I keep myself exactly according to the rule of justice. 

13. If in criminals it be a measuring cast, to incline to 
mercy and acquittal. 

14. In crimes that consist merely in words, when no 
more harm ensucs, moderation is no injustice. 

/ 

15. Incriminals of blood, if the fact be evident, severity 
is Justice. 

16. ‘lo abhor all private solicitations, of what kind soever 
and by whomsoever, in matters depending. 

17. To charge my servants, ist, Not to interpose in any 
business whatsoever: 2d, Not to take more than their 
known fees: 3, Not to give any undue precedence to causes : 
4, Not to recommend council. 

11. To be short and sparing at meals, that I may be the 
fitter for business. 


He would never receive private addresses or recommen- 
dations, from the greatest persons, in any matter in which 
justice was concerned. One of the first Peers of England 
went once to his chamber and told him, “ That having a suit 
*‘ in law to be tried before him, he was then to acquaint 
* him with it, that he might the better understand it when 
* it should come to be heard in court.’? Upon which, the 
Lord Chief Baron interrupted him, and said, “ He did 
* not deal fairly to come to his chamber about such affairs, 
“ for he never received any information of causes but in 
‘** open court, where both parties were to be heard alike ;”’ 
so he would not suffer him to go on: Whereupon, his Grace 
for he was a Duke) went away not a little dissatisfied, and 
complained of it to the King, as a rudeness that was not to 
be endured. But his Majesty bid him ‘“ content himself 
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LIFE OF SIR MATTHEW HALE. 143 


* that he was no worse used, and said, he verily believed 
“ he would have used himself no better, if he had gone to 
“ solicit him in any of his causes.” 


Another passage fel] out in one of his circuits, which was 
somewhat censured as an affectation of an unreasonable 
strictness ; but it flowed from the exactness to the rules he 
had set himself. A gentleman had sent him a buck for his 
table, that had a trial at the assizes, so when he heard his 
name, he asked “ if he was not the same person that had 
‘¢ sent him venison ‘”’ and finding he was the same, he told 
him, ‘ he could not suffer the trial to go on, till he had 
“ paid him for his buck.” ‘To which the gentleman an- 
swered, ‘¢ That he never sold his venison, and that he had 
* done nothing to him, which he did not do to every Judge 


> which was confirmed by se- 


“ that had gone that circuit ;’ 
veral gentlemen then present ; but all would not do, for the 
Lord Chief Baron had learned from Solomon, that “ a gift 
‘* perverteth the ways of judgment,” and therefore he would 
not suffer the trial to go on, till he had paid for the present ; 
upon which the gentleman withdrew the record: And at 
Salisbury, the Dean and Chapter having, according to the 
custom, presented him with six sugar-loaves in his circuit, 
he made his seryants pay for the sugar before he would try 
their cause. 


{ft was not so easy for him to throw off the importunities of 
the poor, for whom his compassion wrought more powerfully 
than his regard for wealth and greatness ; yet when justice 
was concerned, even that did not turn him out of the way. 
There was one that had been put out of a place for some ill 
behaviour, who urged the Lord Chief Baron to set his hand 
to acertificate, to restore him to it, or provide him with ano- 
ther ; but he told him plainly, “ His fault was such that he 
‘* could not do it.” The other pressed him vehemently, and 
tell down on his knees, and begged it of him with many teas ; 
but finding that he could not prevail, he said, “‘ He should be 
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* utterly ruined if he did it not; and he should curse hin 
* for it every day.” But that having no effect, then he fell 
out into all the reproachful words that passion and despair 
could inspire him with: To which,all the answer the Lord 
Chief Baron made was, “ That he could very well bear all 
** his reproaches, but he could not for all that sct his hand to 
““ his certificate.” He saw he was poor, so he gave him a 
targe charity and sent him away. 


He looked with great sorrow on the impiety and atheism of 
the age, and so he set himself to oppose it, not only by the 
shining example of his-ewn life, but by engaging in a cause 
that indeed could hardly fall into better hands; and as he 
could not find a subject more worthy of himself, so there were 
few in the age that understood it so well, and could manage it 
more skilfully. The occasion that first led him to write about 
it was this: He was a strict observer of the Lord’s Day, in 
which, besides his constancy in the public worship of God, he 
used to call all his family together, and to repeat to them the 
heads of the sermons, with some additions of his own, which 
he fitted for their capacities and circumstances ; and that be- 
ing done, he had a custom of shutting himseif up for two or 
three hours, which he either spent m his secret devotions, or 
on such profitable meditations as did then occur to his 
thoughts: He wrote them with the same simplicity that he 
formed them in his mind, without any art, or so much as a 
thought to let them be published. He never corrected them, 
but laid them by when he had finished them, having intended 
only to fix and preserve his own reflections in them; so that 
he used no sort of care to polish them, or make the first 
draught more perfect than when they fell from his pen: 
These fell into the hands of a worthy person, and he judging, 
as well he might, that the communicating them to the world 
might be a public service, printed two volumes of them in 
octavo, a little before the author’s death, 
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The Lord Chief Justice Keyling dying, he was on the 
13th of May, 1671, promoted to be the Lord Chief Justice 
of England. He had made the pleas of the crown one of his 
chief studies, and by much search and long observation, had 
composed that great work concerning them, formerly men- 
tioned. He that holds the high office of Justiciary in that 
court, being the chief trustee and asserter of the liberties of 
his country, all the people applauded this choice, and thought 
their liberties could not be better deposited than in the hands 
of one, that as he understood them well, so he had all the 
justice and courage that so sacred a trust required. One 
thing was much observed and commended in him, that 
when there was a great inequality in the ability and learn- 
ing of the councillors that were to plead one against ano- 
ther, he thought it became him, as the Judge, to supply that, 
so he would enforce what the weaker council managed but 
indifferently, and not suffer the more learned to carry the 
business by the advantage they had over the others in their 
quickness and skill in law, and readiness in pleading, till 
all things were cleared in which the merits and strength of 
the ill defended cause lay. He was not satisfied barely to 
give his judgment in causes, but did, espectally in all intri- 
cate ones, give such an account of the reasons that pres 
vailed with him, that the council did not only acquiesce in 
his authority, but were so convinced by his reasons, that I 
have heard many profess that he brought them often to 
change their opinions ; so that his giving of judgment was 
really a learned lecture upon that point of law : And which 
was yet more, the parties themselves, though interest does 
commonly corrupt the judgment, were generally satisfied 
with the justice of his decisions, even when they were made 
against them. His impartial justice and great diligence 
drew the chief practice after him, into whatsoever court he 
came; since, though the courts of common pleas, the ex- 
chequer and the king’s bench, are appointed for the trial 
of causes of different natures, yet it is easy to bring most 




















































“it carries with it something of religious duty, and I may 
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causes into any of them, as the council or attorneys please , 
so as he had drawn the business much after him, both into 
the common pleas and the exchequer, it now followed him 
into the king’s bench, and many causes that were depend: 
ing in the exchequer and not determined, were let fall there, 
and brought again before him in the court to which he was 
now removed. And here did he spend the rest of his pub- 
fic life and employment; but about four years and a half 
after his advancement, he who had hitherto enjoyed a firm 
and vigorous health, to which his great temperance, and the 
equality of his mind did not a little conduce, was on a sud- 
den brought very low by an inflammation in his midriff, 
which, in two days time, broke the constitution of his health 
to such a degree, that he never recovered it. He became 
so asthmatical, that with great difficulty he could fetch his 
breath, that determined in a dropsy, of which he afterwards 
died. He understood physic so well, that, considering his 
age, he concluded his distemper must carry him off in a 
little time ; and therefore he resolved to have some of the 
last months of his life reserved to himself, that being freed 
of all worldly cares, he might be preparing for his change. 
He was also so much disabled in his body, that he could 
hardly, though supported by his servants, walk through 
Westminster-Hall, or endure the toil of business. He had 
been a long time wearied with the distractions that his em- 
ployment had brought on him, and his profession was be- 
come ungrateful to him ; he loved to apply himself wholly 
te better purposes, as will appear by a paper that he wrote 
on this subject, which I shall here insert. 


i. “ If I consider the business of my profession, whether 
*““ as an Advocate or as a Judge, it is true, I do acknow- 
“ ledge, by the institution of Almighty God, and the dis- 
** pensation of his Providence, I am bound to industry and 
“ fidelity in it: And as it is an act of obedience to his will, 
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“ and do take comfort in it, and expect a reward of my obe- 
‘ dience to him, and the good that I do to mankind therein, 
‘6 from the bounty and beneficence and promise of Almighty 
“ God; and it is true also, without such employments, civil 
‘¢ societies caunot be supported, and great good redounds 
> [9% to mankind from them, and in those repects, the consci- 
“ ence of my own industry, fidelity and integrity in them, 


= 


‘* is a great comfort and satisfaction to me. But yet this I 
5 <* must say concerning these employments, considered sim- 
ply in themselves, that they are very full of cares, anxicties 
‘‘ and perturbations. 


2. ** That though they are beneficial to others, yet they are 
“ of the least benefit to him that is employed in them. 


s. ** That they do necessarily involve the party, whose of- 
‘* fice it is, in great dangers, difficulties and calumnies. 


4, ‘“* That they only serve for the meridian of this life, 


“ which is short and uncertain. 


5. “ That though it be my duty faithfully to serve in them, 
“ while I am called to them, and till [ am duly called trom 
“ them, yet they are great consumers of that little time we 
have here, which as it seems to me, might be better spent 
in a pious contemplative life, and a due provision for eter- 
nity. I do not know a better temporal employment than 
Martha had, in testifying her love and duty to our Savi- 
our, by making provision for him: yet our Lord tells her 
“* That though she was troubled about many things, there was 


** only one thing necessary, and Mary had chosen the better 
** part.” | 


gio: ch ee 


By this the reader will see, that he continued in his sta- 
; tion upon no other consideration but that, being set in it by 
4 the Providence of God, he judged he could not abandon 
59 that post which was assigned him, without preferring his 
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- 


own private inclination to the choice God had made for him. 
but now that same Providence having, by this great distem. 
per, disengaged him from the obligation of holding a place 
which he was no longer able to discharge, he resolved to re. 
sign it. This was no sooner surmised abroad, than it drew 
upon him the importunities of all his friends, and the clamou 
of the whole town to divert him from it; but.all was to no 
purpose. There was but one argument that could move hin, 
which was, “‘ That he was obliged to continue the employ. F 
‘“‘ ment God had put bim in for the good of the public.” - Bur 
to this he had such an answer, that even those who were 
most concerned in his. withdrawing, could not but see that 
the reasons inducing him to it, were but too strong. So hg 
made applications to his Majesty for his writ of ease, which 
the King was very unwilling to grant him, and offered to 
let him hold his place still, he doing what business he could 
in his chamber; but he said, “he could not with a good 
“ conscience continue in it, since he was no longer able to 
“* discharge the duty belonging to it.” | 


But yet, such was the general satisfaction which all the 
kingdom received:by his excellent administration of justice, 
that the King, though he could not well deny his reguest, 
yet he deferred the granting of it as long as was possible. 
Nor could the Lord Chancellor be prevailed with to move 
the King to hasten his discharge, though the Chief Justice 
often pressed him to it. 


At last, having wearied himself and all his friends with 
his importunate desires, and growing sensibly weaker in 
body, he did, upon the 21st day of February, 28 Car. II. 
A. D. 1675-6, go before a Master of the Chancery, with 
a little parchment deed, drawn by himself, and written with 
his own hand, and there sealed and delivered it, and acknow- 
ledged it to be enrolled, and afterwards he brought the ort 
ginal deed to the Lord Chancellor, and. did formally sur 


render his office. 
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He had’the day before surrendered to the King in per- 
-on, who parted from him with great grace, wishing him 
nost heartily the return of his health, and assuring him, 
‘ That he would still look upon him as one of his Judges, 
‘and have recourse to his advice, when his health would 
‘permit, and in the mean time would continue his pension 


~ 


“ during his life.”’ 


The good man thought this bounty too great, and an ill 


® aprecedent for the King, and therefore wrote a fetter to the 


Lord Treasurer, earnestly desiring that his pension might 
be only during pleasure, but the King would grant it for 


Hlife, and make it payable quarterly, 


And yet for a whole monthtogether, he would not suite 
his servant to sue out his patent for his pension; and when 
the first payment was received, he ordered a great part of it 
for charitable uses, and said he intended most of it should 
ye so employed, as long as # was paid him. 


Having now attained to that privacy which he had no less 
seriously than piously wished for, he called all his servants 
that had belonged to his office together, and told them, “ he 


“Chad now laid down his place, and so their employments 


“ were determined.” Upon that, he advised them to see 
for themselves, and gave to some of them very considerable 
presents, and to every one of them a token, and so dis- 
missed all those that were not his domestics. He was dis- 
charged the 15th of February, 1675-6, and lived till the 
Christmas following, but all the while was in so ill a state 
of health, that there was no hopes of his recovery. He con- 
tinued still to retire often, both for his devotion and studies, 
and as long as he could go, went constantly to his closet, 
and when his infirmities increased on him, so that he was 
not able to. go thither himself, he made his servants carry 
him thither. in achair. At last, as the winter came on, he 
saw, with great joy, his deliverance approaching; for, be- 
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sides his being weary of the world, and his longings for the 
blessedness of another state, his pains increased so on him, 
that no patience inferior to his, could have borne them with. 
out great uneasiness of mind; yet he expressed to the last, 
such submission to the will of God, and so equal a temper 
under them, that it was visible then, what mighty effects his 
Philosophy and Christianity had on him, in supporting him 
under such a heavy load. 


He could not lie down in bed above a year before his 
death, by reason of the asthma, but sat rather than lay in it. 


He was attended in this sickness by a pious and worthy 
divine, Mr. Evan Griffith, minister of the parish; and it 
was observed, that in all the extremities of his pain, when- 
ever he prayed by him, he forbore all complaints or groans, 
but with his hands and eyes lifted up, was fixed in his de- 
yotions. Not long before his death, the minister told him, 
“There was to be a sacrament next Sunday at church, but 
‘* he believed he could not come and partake with the rest; 
“ therefore, he would give it to him in his own house :” 
But he answered, “ No, his Heavenly Father had prepared 
*“‘ a feast for him, and he would go to his father’s house to 
** partake of it.” So he made himself be carried thither in 
his chair, where he received the sacrament on his knees, 
with great devotion, which it may be supposed was the 
greater, because he apprehended it was to be the last, and 
so took it as his vzaticum and provision for his journey. He 
had some secret, unaccountable presages of his death; for 
he said, “ That if he did not die on such a day (which 
*“ fell to be the 25th of November) he believed he should 


** live a month longer ;” 


and he died that very day month. 
He continued to enjoy the free use of his reason and sense 
to the last moment, which he had often and earnestly prayed 
for during his sickness: And when his voice was so sunk 
that he could not be heard, they perceived, by the almost 


constant lifting up of his eyes and hands, that he was still 
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aspiring to that blessed state, of which he was now speedily 
to be possessed. 


He had for many years a particular devotion for Christ- 
mas-day ; and after he had received the sacrament, and 
been in the performance of the public worship of that day, 
he commonly wrote a copy of verses on the honour of his 
Saviour, as a fit expression of the joy he felt in his soul, at 
the return of that glorious anniversary. There are seven- 
teen of those copies printed, which he wrote on seventeen 
several Christmas-days, by which the world has a taste of 
his poetical genius ; in which, if he had thought it worth 
his time to have excelled, he might have been eminent, as 
well as in other things; but he composed them rather to en- , 
tertain himself, than to merit the laurel. 


On this Christmas-day, he was to be admitted to bear his 
part in the new songs above: So that day which he had 
spent in so much spiritual joy, proved to be indeed the day 
of his jubilee and deliverance, for between two and three in 
the afternoon, he breathed out his righteous and pious soul. 
His end was peace; he had no strugglings, nor seemed te 
be in any pangs in his last moments. He was buried on 
the 4th of January, Mr. Griffith preaching the funeral ser- 
mon—his text the 57th of Isaiah, v. 1. ** The righteous pe- 
‘““risheth, and no man layeth it to heart; and merciful men 
“ are taken away, none considering that the righteous is taken 
> Which, how fitly it was ap- 
plicable upon this occasion, all that consider the course of his 
life, will easily conclude. He was interred in the church- 
yard of Alderley, among his ancestors. He did not much 
approve of burying in churches, and used to say, “ The 
‘ churches were for the living, and the church-yards for the 
“dead.” His monument was like himself, decent and plain. 
The tombstone was black marble, and the sides were black 
und white marble, upon which he himself had ordered this 
bare and humble inscription to be made : 


‘* away from the evil to come.’ 
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4 a Nati in hac Parochia de Alderley, 
| Prima die Novembris, Anno Domini 1609.  Denati vers 
H ihidem vicesimo guinta die Decembris, Anno Domini 
( 1676. Attatis suew, LXVIt 
YE Migr se 
nt Having thus given an account of the most remarkable 
if things of his life, I am now to present the reader with such 
ont | a character of him as the laying his several virtues tugether 
3 will amount to: In which I know how difficuit a task I un- 
ue 4 dertake; for, to write defectively of him were to injure 
: : } him, and lessen the memory of one to whom I intend to do 
oe ail the right that is in my power. On the other hand, theie 
tS 4 is so much here té be commendcd and proposed for the imi- 
a tation of others, that I am afraid soine may imagine, I am 
ne) { tather making a picture of him, from an abstracted idea of 
ri great virtues and perfections, than setting him out as he 
i ra iruly was: But there is great encouragement 11 this, that ] 
i D write concerning a man so fresh in all people’s remembrance, 
BP that is so lately dead, and was so much and so well known, 
Hs i, that I shall have thany vouchers, who will be ready to jus- 
tify me in all that I am to relate, and to add a great dea! 
P to what I can say. 
Ah It has appeared in the account of his various learning, 
rhe how great his capacities were, and how much they were im- 
. proved by constant study. He rose always early in the 
i morning, he loved to waik much abroad, not only for his 
a health, but he thought it opened his mind and enlarged his 
ey thoughts to have the creation of God before his eyes. When 
hie he set himself to any study, he used to cast his design ina 
7 scheme, which he Wid with a great exactness of method. 
eS He took nothing on trust, but pursued his enquiries us far 
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as they could go; and as he was humble enough to confess 
his ignorance, and submit to mysteries which he could not 
comprehend, so he was not easily imposed on, by any shews 
of reason, or the bugbears of vulgar opimion. He brought 
all his knowledge as much to scientifical principles as he 
possibly could, which made him neglect the study of tongues, 
fur the bent of his mind lay another way. Discoursing 
once of this to some, they said, ‘‘ They looked on the com- 
“ mon law as a study that could not be brought into a 
‘‘ scheme, nor formed into a rational science, by reason of 
“ the indigestedness of it, and the multiplicity of the cases 
‘in it, which rendered it very hard to be understood, or 
“ reduced into a method:” But he said, “ He was not of 
‘their mind ;” and so quickly after, he drew with his own 
hand, ascheme of the whole order and parts of it, in a large 
sheet of paper, to the great satisfaction of those to whom 
he sent it. ,Upon this hint, some pressed him to compile 
a body of the English law. It could hardly ever be done 
by a man who knew it better, and would, with more judg- 
ment and industry, have put it into method: But he said, 
*““ As it was a greatand noble design, which would be of 
“vast advantage to the nation, so it was too much for a pri- 
“ yate man to undertake; it was not to be entered upon 
“‘ but by the command of a Prince, and with the commu- 
“nicated endeavours of some of the most eminent of the 
“ profession.” 


He had great vivacity in his fancy, as may appear by his 
inclination to poetry, and the lively illustrations, and many 
tender strains in his Contemplations; but he looked on elo- 
quence and wit as things to be used very chastely. In se- 
rious matters, which should come under a severer enquiry, 
therefore, he was, both when at the bar and on the bench, 
a great enemy to all eloquence or rhetoric in pleading. He 
said, “ If the Judge or Jury had a right understanding, it 
“ signified nothing, but a waste of time and loss of words ; 
“ and if they were weak, and easily wrought gn, it was a 
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‘‘ more decent way of corrupting them, by bribing their 
** fancies and biassing their affections ;” and wondered 
much at that affectation of the French lawyers, in imitating 
the Koman orators in their pleadings. For the oratory of 
the Romans was occasioned by their popular Government, 
and the factions of the city, so that those who intended to 
excel in the pleading of causes, were trained up in the 
schools of the Rhetors, till they became ready and expert 
in that luscious way of discourse: It is true, the compo. 
sures of such aman-as Tully was, who mixed an extraordi! 
nary quickness, an exact judgment and just decorum with 
his skill in Rhetoric, do still entertain the readers of them 
with great pleasure: But at the same time it must be acknow: 


tedged, that there is not that chastity of style; that closeness 


of reasoning, nor that justness of figures in his orations, that 
isin his other writings ; so that a great deal was said by him, 
rather because he knew it would be acceptable to his audi- 
iors, than that it was approved of by himself ; and all-who 
read them will acknowledge, they are better pleased with 
them as essays of wit and style, than as pleadings, by which 
such a Judge as ours was, would not be much wrought on. 
And if there are such grounds to censure the performances 
of the greatest master in Eloquence, we may easily infer 
ty hat nauseous discourses the other orators made, since, in 
Oratory, as well as in Poetry, none can do indifferently. So 
our Judge wondered to find the French, that lrve under a 
Monarchy, so fond of imitating that which was an ill effect 
of the popular Government of Rome. He therefore pleaded 
himself always in few words, and home to the point; and 
when he was a Judge, he held those that pleaded before 
him tothe main hinge of the business, and cut them short 
when they made excursions about circumstances of no mo- 
ment, by which he saved much time, and made the chief 
dificulties be well stated and cleared. 


There was another custom among the Romans, which he 


2s much admired, as he despised their Rhetoric, which was 
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hat the Juris-consults were the men of the highest quality, 
who were bred to be capable of the chief employment in the 
State, and became the greatest masters of their law. These 
gave their opinions of all cases that were put to them freely, 
judging it below them to take any present for it; and in- 
deed, they were only the true lawyers among them, whose 
resolutions were of that authority, that they made one classis 
of those materials out of which Trebonian combiled the di- 
gests under Justinian ; for the Orators, or Causidici, that 
pleaded causes, knew little of the law, and only employed 
their mercenary tongues to work on the affections of the 
People and Senate, or the Pretors. Even in most of Tully’s 
Orations, there is little of law, and that little which they 
might sprinkle in their declamations, they had not from their 
own knowledge, but the resolution of some Juris-consult ; 
hecording to that famous story of Servius Sulpitius, who 
was a celebrated Orator, and being to receive the resolution 
of one of those that were learned in the law, was so ignorant 
that he could not understand it: Upon which the Juris- 
consult reproached him, and said, “ It wasa shame for him 
“ that was a nobleman, a senator, and a pleader of causes, 
“ to be thus ignorant of law.” This touched him so sensi- 
bly, that he set about the study of it, and became one of 
the most eminent Juris-consults that ever were at Rome. 
Our Judge thought it might become the greatness of a 
Prince, to encourage such a sort of men, and of studies, in 
which none in the age he lived in was equal to the great 
Selden, who was truly in our English law, what the old 
Roman Juris-consults were in theirs. 


But where a decent eloquence was allowable, Judge Hale 
knew how to have excelled as much as any, either in illus- 
strating his reasonings, by proper and well pursued similies, 
or by such tender expressions as might work most on the 
affections ; so that the present Lord Chanceilor has often 
said of him since his death, “ That he was the greatest 
“ Orator he had known ;” for though his words came not 
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fluently from him, yet when they were out, they were the 
most significant and expressive that the matter could bear, 
Of this sort there are many in his Contemplations, made to 
quicken his own devotion, which have a life in them becom: 
ing him that used them, and a softness fit to melt even the 
harshest tempers, accommodated to the gravity of the sub- 
ject, and apt to excite warm thoughts in the readers, that 
as they shew his excellent temper that brought them out, 
and applied them to himself, so they are of great use to all, 
who would inform and quicken their minds. 


As for his virtues, they have appeared so conspicuous in 
all the several transactions and turns of his life, that it may 
seem needless to add any more of them, than has been al- 
ready related ; but there are many particular instances which 
I knew not how to fit to the several years of his life, which 
will give us a clearer and better view of him. 


He was a devout Christian, a sincere Protestant, and a 
true son of the Church of England ; moderate towards dis- 
senters, and just even to those from whom he differed most ; 
which appeared signally in the care he took of preserving 
the Quakers, from that mischief that was like to fall on them, 
by declaring their marriages void, and so bastarding their 
children ; but he considered marriage and succession as a 
right of nature, from which none ought to be barred, what 
mistake soever they might be under, in the points of re- 
vealed religion. 


And therefore, in a trial that was before him, when a 
Quaker was sued for some debts owing by his wife before 
he married her, and the Quaker’s council pretended “ that 
‘it was no marriage that had passed between them, since 
‘“< 1 twas not solemnized according to the rules of the Church 
“ of England ;” he declared he was not willing, on his own 
Opinion, to make their children bastards, and gave directions 
to the jury to find it special. It was a reflection on the 
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whole party, that one of them, to avoid an inconvenience he 
had fallen in, thought to have preserved himself by a de- 
fence, that if it had been allowed inlaw, must have made 
their whole issue bastards, and incapable of succession ; and 
for all their intended friendship to one another, if this Judge 
had not been more their friend, than one of those they so 
called, their posterity had been little beholden to them. But 
he governed himself indeed by the law of the Gospel, “ 
‘¢ doing to others what he would have others do to him ;’ 

and therefore, because he would have thought it a hardship, 
not without cruelty, if, among Papists; all marriages were 
aull, which had not been made with all the ceremonies in 
the Roman ritual, so he applying this to the case of the sec- 
taries, he thought all marriages made, according to the seve- 
ral persuasions of men, ought to have their effetcs in law. 


He used, constantly to worship God in his family, per¢ 
forming it always himself, if there was no clergyman pre- 
sent; but as to his private exercises in devotion, he took 
that extraordinary care to keep what he did secret, that this 
part of his character must be defective, except it be acknow- 
ledged, that humility in covering it, commends him much 
more, than the highest expression of devotion could have 
done: 


From the first time that the impressions of religion settled 
deeply in his mind, he used great caution to conceal it, not 
only in obedience to the rules given by our Saviour, of fast- 
ing, praying, and giving alms in secret, but from a particu- 
lar distrust he had of himself; for he said, he was afraid 
he should, at some time or other, do some enormous thing, 
which, if he were looked upon as a very religious man, 
might cast a reproach on the profession of it, and give great 
advantages to impious men to blaspheme the name of God: 
““ But a tree is known by its fruits ;” and he lived not only 
free of blemishes or scandal, but shined in all the parts of 
his conversation ; and perhaps the distrust he was in of him- 
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self, contributed not a little to the purity of his life ; for he 
being thereby obliged to be more watchful over himself, and 
to depend more on the aids of the Spirit of God, no wonder 
if that humble ‘temper produced those excellent effects on 


him. 


He had a soul enlarged and raised above that mean appe- 
tite of loving money, which is generallv the rvot of all evil. 
He did not take the profits that he might have had by his 
practice ; for, in common eases, when those who came to ask 
his counsel gave him apiece, he used to give back the half, 
and so made ten shillings his fee, in ordinary matters that 
did not require much time or study. If he saw a cause was 
unjust, he, for a great while, would riot meddle further in 
it, but to give his advice that it was so: If the parties after 
that would go on, they were to seek another counsellor, 
for he would assist none in acts of injustice: If he found 
the cause doubtful or weak in point of law, hé always ad- 
vised his clients to agree their business; yet afterwards he 
abated much of the scrupulosity he had about causes that ap- 
peared at first view unjust. Upon this occasion, there were 
two causes brought to him, which, by the ignorance of the 
party, or their attorney, were so ill represented to him, that 
they seemed to be very bad; but he enquiring more nar- 
rowly into them, found they were really very good and just ; 
so, after this, he slackened much of his former strictness, 
of his refusing to meddle in causes, upon the ill circumstan-+ 
ces that appeared in them at first. 


In his pleading, he abhorred those too common faults oi 
misreciting evidences, quoting precedents or books falsely, 
or asserting things confidently ; by which ignorant juries, 
or weak Judges, are too often wrought on. He pleaded 
with the same sincerity that he used in the other parts of his 
life, and used to say, “‘ It was as great a dishonour as 2 
“ man was capable of, that, for a little money, he was to be 
“ hired to say or do otherwise thanas he thought.” AM 
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this he ascribed to the unmeasurable desire of heaping up 


‘ wealth, which corrupted the souls of some that seemed to be 


otherwise born and made for great things. 


When he was a practitioner, differences were often re- 
ferred to him, which he settled, but would accept of no re- 
ward for his pains, though offered by both parties together, 
after the agreement was made ; for he said, in those cases, 
‘“‘ he was made a judge, and a judge ought to take no mo- 
“ney.” If they told him, “ he lost much of his time in 
“* considering their business, and so ought to be acknow- 
“ Jedged for it:” His answer was (as one that heard it told 
me) ‘‘ Can I spend my time better than to make people 
“ friends? Must I have no time to do good in?” 


He was naturally a quick man, yet by much practice on 
himself, he subdued thai to such a degree, that he would ne- 
ver run suddenly into any conclusion concerning any matter 
of importance. J estina lente was his beloved motto, which 
he ordered to be engraven on the head of his staff, and was 
often heard say, “ That he had observed many witty men 
‘¢ run into great errors, because they did not give themselves 
‘** time to think, but the heat of imagination making some 
‘* notions appear in good colours to them, they, without stay- 
“ing till that cooled, were violently led by the impulses it 
** made on them, whereas calm and slow men, who pass for 
‘*¢ dull in the common estimation, could search after truth 
‘“* and find it out, as with more deliberation, so with greater 


“* certainty.” 


He laid aside the tenth penny of all: he got for the poor, 
and took great care to be well informed of proper objects for 
his charities ; and after he was a Judge, many of the perqui- 
sites of his place, as his dividend of the rule and box-mo- 
ney, were sent by him to the goals to discharge poor priso- 
ners, who never knew from whose hands their relief came. 
{tis also a custom for the Marshal of the King’s Bench, to 
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present the Judges of that Court with a piece of plate for a 
new-year’s gift, that for the Chief Justice being larger than 
the rest. This he intended to have refused, but the other 
Judges told him, it belonged to his office, and the refusing 
jt would be a prejudice to his successors, so he was per- 
suaded to take it; but he sent word tothe Marshal, * That 
‘“‘ instead of plate, he should bring him the value of it in 


“* money,” 


and when he received it, he immediately sent it 
to the prisons, for the relief and discharge of the poor there. 
He usually invited his poor neighbours to dine with him. 
and made them sit at table with himself ; and if any of them 
were sick, so that they could not come, he would send meat 
warm to them from his table; and he did not only relieve 
the poor in his own parish, but sent supplies to the neigh- 
bouring parishes, as there was occasion for it; and he treated 
them all with the tenderness and familiarity that became 
one, who considered they were of the same nature with him- 
self, and were reduced to no other necessities but such as 
he himself might he brought to: But for common beggars, 
if any of these came to him as he was in his walks, when 
he lived in the country, he would ask such as were capable 
of working, “* Why they went about so idly :’’ If they an- 
swered, “* It was because they could find no work,” he often 
sent them to some field to gather all the stones in it, and 
lay them on a heap, and then would pay them liberally for 
their pains. This being done, he used to send his carts, 
and caused them to be carried to such places of the highway 
as needed mending. 


But when he was in town, he dealt his charities very li- 
berally, even among the street beggars, and when some told 
him, * That he thereby encouraged idleness, and that most 
‘** of these were notorious cheats,” he used to answer, * That 
*““ he believed most of them were such, but among them, 
‘“‘ there were some that were great objects of charity, and 
“‘ were pressed with grievous necessities, and that he had 
“rather give his alms to twenty, who might be perhaps 
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‘¢ rogues, than that one of the other sort should perish for 
“‘ want of that small relief which he gave them.” 


He loved building much, which he affected chiefly, be- 
cause it employed many poor people; but one thing was ob- 
served in all his buildings, that the changes he made in his 
houses, were always from magnificence to usefulness ; for 
he avoided every thing that looked like pomp or vanity, 
even in the walls of his house, He had good judgment in 
architecture, and an excellent faculty in contriving well. 


He was a gentle landlord to all his tenants, and was ever 
ready, upon any reasonable complaints, to make abatements, 
for he was merciful as well as righteous. One instance of 
this was, of a widow that lived in London, and had a small 
estate near his house in the country ; from which her rents 
were ill returned to her, and at a cost which she could not 
well bear ; so she bemoaned herself to him, aud he, accord- 
ing to his readiness to assist all poor people, told her, “ He 
** would order his steward to take up her rents, and the re- 
“ turning them should cost her nothing.” But after that, 
when there was a falling of rents in that country, so that it 
was nscessary to make abatements to the tenant, yet he 
would have it to lie on himself, and made the widow be 
paid her rent as formerly. 


Another remarkable instance of his justice and goodness 
was, that when he found ill money had been put into his 
hands, he would never suffer it to be vented again; for he 
thought it was _no excuse for him to put false money in other 
people’s hands, because some had put it in his: A great 
heap of this he had gathered together ; for many had so far 
abused his goodness as to mix, base money among the fees 
that were given him. It is likely he intended to have de- 
stroyed it; but some thieves who had observed it, broke 
into his chamber and stole it, thinking they had got a prize ; 
which he used to tell with some pleasure, imagining how 
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they found themselves deceived, when they perceived what 
sort of booty they had fallen on. 


After he was made a Judge, he would needs pay more 
for every purchase than it was worth: Hf it had been but a 
horse he was to buy, he would have outbid the price ; and 
when some represented to him, “ Fhat he made ill bargains, 
“he said, It became Judges to pay more tor what they 


“ bought than the true value ; that so those with whom they 


“ dealt, might not think they had any rightto their favour, 
‘“‘ by having sold such things to them at an easy rate :” And 
said it was suitable to the reputation which a Judge ought 
to preserve, to make such bargains that the world might sce 
they were not too well used upon some secret account. 


In sum, his estate did shew how little he had minded the 
raising a great fortune, for from a hundred pound a year, 
he raised it not quite to nine hundred, and of this a very 
considerable part came in by his share of Mr. Selden’s es- 
tate: Yet this, considering his very great practice while a 
counsellor, and his constant frugal and modest way of living, 
was but a small fortune. In the share that fell to him by 
Mr. Selden’s will, one memorable thing was done by him, 
with the other executors, by which they both shewed their 
regard to their dead friend, and their love of the public. 
His library was valued at some thousands of pounds, and 
was believed to be one of the most curious collections in 
Europe: So they resolved to keep this entire, for the honour 
of Selden’s memory, and gave it to the University of Ox- 
ford, where a noble room was added to the former library 
for its reception, and all due respects have been since shewn 
by that great and learned body, to those their worthy bene- 
factors, who not only parted so generously with this great 
treasure, but were a little put to it how to oblige them, with- 
out crossing the will of their dead friend. Mr. Selden had 
once intended to give his library to that university, and had 


heft it so by his will; but having occasion for a manuscript 
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which belonged to their library, they asked of him a bond 
of a thousand pounds for its restitution. This he took so 
ill at their hands, that he struck out that part of his will by 
which he had given them his library, and with some passion 
declared, “t they should never have it.’ The executors 
stuck at this a little; but having considered better of it, 
came to this resolution: That they were to be the execu- 
tors of Mr. Selden’s will, and not of his passion ; so they 
made good what he had intended in cald blood, and past 
over what passion had suggested to him. 


The parting with so many excellent books, would have 
been as uneasy to our Judge, as any thing of that nature 
could be, if a pious regard to his fricnd’s memory had not 
prevailed over him, for he valued books and manuscripts 
above all things in the world. He himself had made a great 
and rare collection of manuscripts belonging to the law of 
England—he was forty years in gathering it. He himself 
said, “‘ It cost him about fifteen hundred pounds,” and calls 
it in his will, “ A treasure worth having and keeping, and 
“ not fit for every man’s view.” These all he lett to Lin- 
coln’s Inn. 


By all these mstances it appears, how much he was raised 
above the world, or the love of it. But having thus mas- 
tered things without him, his next study was to overcome 
his own inclinations. He was, as he said himself, naturally 
passionate: I add, as he said himseif, for tnat appeared by 
no other evidence, save that sometimes his colour would 
rise a little, but he so governed himseli, that those who lived 
long about him, have told me they never saw him disordered 
with anger, though he met with some trials, that the nature 
of man ts as little able to bear as any whatsoever. There 
was one who did him a great injury, which it is not neces- 
sary to mention, who coming aiterwards to him for his ad- 
vice in the settlement of his estate, he gave it very frankly 
to him, but would accept of no fee for it, and thereby shewed 
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both that he could forgive as a Christian, and that he had 
the soul of a gentleman in him not to take money of one 
that had wronged him so heinously. And when he was 
asked by one “* How he could use a man so kindly that had 
‘‘ wronged him so much,” his answer was, ‘* He thanked 
“ God he had learned to forget injuries.” And besides 
the great temper he expressed in all his public employments, 
in his family he was a very gentle master. He was tender 
of all his servants, he never turned any away, except they 
were so faulty that there was no hope of reclaiming them : 
When any of them had been long out of the way, or had 
neglected any part of their ‘luty, he would not see them at 
their first coming home, and sometimes not till the next day, 
lest, when his displeasure was quick upon him, he might 
have chid them indecently ; and when he did reprove them, 
de did it with that sweetness and gravity, that it appeared 
he was more concerned for their having done a fault, than 
for the Offence given by it to himself; but if they became 
immoral or unruly, then he turned them away ; for he said 
* He that by his place ought to punish disorders in other 
“* people, must by no means suffer them in his own house.” 
He advanced his servants according to the time they had 
been about him, and would never give occasion to envy 
among them, by raising the younger clerks above those who 
had been longer with him. He treated them all with great 
affection, rather as a friend, than a master, giving them often 
good advice and instruction. He made those who had good 
places under him, give some of the profit to the other ser- 
vants who had nothing but their wages. When he made 
his will, he left legacies to every one of them; but he ex- 
pressed a more particular kindness for one of them, Robert 
Gibbon, of the Middle Temple, Esq. in whom he had that 
confidence, that he left him one of his executors. I the ra- 
ther mention him, because of his noble gratitude to his 
worthy benefactor and master, for he has been so careful to 
preserve his memory, that as he set those on me, at whose 

























LIFE OF SIR MATTHEW MALE. 165 


desire I undertook to write his li:e, so he has procured for 
me a great part of those memorials and initormations, out 
of which I have composed it. 


The Judge was of a most tender and compassionate na- 
ture. This eminently appeared in his trying and giving 
sentence upon criminals, in which he was strictly careiul, 
that not a circumstance should be neglected, which might 
any way clear the fact. He behaved himself with that re- 
gard to the prisoners, which became both the gravity of a 
Judge, and the pity that was due to men, whose lives lay at 
stake, so that nothing of jearirg or unreasonable severity 
ever fell from him. He also examined the witnesses in the 
softest manner, taking care that they should be put under no 
confusion which might disorder their memory; and he 
summed up all the evidence so equally when he charged 
the jury, that the criminals themselves never complained of 
him. When it came to him to give sentence, he did it with 
that composedness and decency, and his speeches to the 
prisoners, directing them to prepare for death, were so 
weighty, so free of all affectation, and so serious and devout, 
that many loved to go to the trials, when he sat Judge, to 
be edified by his speeches, and behaviour in them, and used 
to say, “* They heard very few such sermons.” 


But though the pronouncing the sentence of death, was 
the piece of his employment that went most against the grain 
with him; yet in that he could never be mollified to any 
tenderness which hindered justice. When he was once 
pressed to recommend some (whom he had condemned) to 
his Majesty’s mercy and pardon, he answered, “ He could 
** not think they deserved a pardon, whom he himself had 
* adjudged to die :” So that all he could do of that kind, 
was to give the King a true account of the circumstances of 
the fact, after which his Majesty was to consider whether 
he would interpose his mercy, or let justice take place. 
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His mercifulness extended even tohis beasts, for when 
the horses that he had kept long, grewold, he would not 
suffer them to be sold or much wrought, but ordered his 
men to turn them loose on his grounds, and put them only 
to easy work, such as going to market and the like. He 
used old dogs also with the same care. His shepherd hav- 
ing one that was become blind with age, he intended to have 
killed or lost him, but the Judge coming to hear of it, made 
one of his servants bring him home and feed him till he 
died : And he was scarcely ever seen more angry than with 
one of his servants for neglecting a bird that he kept, so 
that it died for want of food. 


' He was a great encourager of all young persons that he 
saw followed their books diligently, to whom he used to 
give directions concerning the method of their study, with 
a humanity and sweetness, that wrought much on all who 
came near him, and, in a smiling, pleasant way, he would 
admonish them. If he saw any thing amiss in them, parti- 
cularly if they went too fine in their cloaths, he would tell 


> He was not 


them, “ it did not become their profession.’ 
pleased to see students wear long periwigs, or attorneys go 
with swords; so that such young men as would not be per- 
suaded to part with those vanities, when they went to hiin, 
laid them aside, and went as plain as they could, to avoid 


the reproof which they knew they might otherwise expect. 


He was very free and communicative. in his discourse, 
which he most commonly fixed on some good and useful 
subject, and loved, for an hour or two at night, to be visited 
by some of his friends. He neither said nor did any thing 
with affectation, but used a simplicity, that was both natural 
to himself, and very easy to others; and though he never 
studied the modes of civility or court-breeding, yet he knew 
not what it was to be rude or harsh with any, except he 
were impertinently addressed in matters of justice, then he 
would raise his voice a little, and so shake off those impor 
tunitics. 
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In his furniture, and the service of his table, and way o 
living, he liked the old plainness so well, that as he would 
tet up none of the new fashions, so he rather affected a 
coarseness in the tse of the old ones; which was more the 
effect of his philosophy, than disposition, for he loved fine 
things too much at first. He was always of an equal tem- 
per, rather chearful than merry. Many wondered to see 
the evenness of his deportment; in some very sad passages 


of his life. 


Having lost one of his sons, the manner of whose death 
had some grievous circumstances in it, one coming to see 
him, and condole, he said to him, ‘* Those were the effects 
‘ of living long, such must look to see many sad and unac- 
‘ ceptable things ;” and having said that, he went to other 
discourses, with his ordinary freedom of mind: For though 
he had a temper so tender, that sad things were apt enough 
‘o make deep impressions upon him, yet the regard he had 
to the wisdom and providence of God, and the just estimate 
he made of all external things, did, to admiration, main- 
‘ain the tranquillity of his mind, and he gave no occasion, 
pv idleness, to melancholy to corrupt his spirit, but by the 


perpetual bent of his thoughts, he knew well how to divert 
‘hem from being oppressed with the excesses of sorrow. 


He had a generous and noble idea of God in his mind; 
and this he found, above all other considerations, preserve 
his quiet. And indeed that was so well established in him, 
that no accidents, how sudden soever, were observed to dis- 
compose him: Of which, an eminent man in that profession 
gave me this instance. In the year i666, an opinion ran 
through the nation, ** That the end of the world would come 
‘that year.” This, whether set on by astrologers, or ad- 
vanced by those who thought it might have some relation to 
the number of the beast in the Revelation, or promoted by 
men of ill designs to disturb the public peace, had spread 


mightily among the people ; and Judge Hale going that year 
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the western circuit, it happened that, as he was on the bench, 
at the assizes, a most terrible storm fell out very unexpect- 
edly, accompanied with such flashes of lighti:ing and claps 
of thunder, that the like will hardly fall out in an age ; upon 
which, a whisper or a rumour run through the crowd, “ That 
“ now was the world to end, and the day of judgment to 
’ and at this there followed a general consternation 
in the whole assembly, and all men forgot the business they 
were met about, and betook themselves to their prayers. 
This, added to the horror raised by the storm, looked very 
dismally ; insomuch, that my author, a man of no ordinary 
resolution and firmness of mind, confessed “ it made a great 
“impression on himself.” But he told me, “ That the 
“ Judge was nota whit affected, and was going on with the 
“ business of the court in his ordinary manner.” From 
which he made this conclusion, ‘“* That his thoughts were 
““ so well fixed, that he believed if the world had been 


“ begin ;’ 


“really to end, it would have given him no considerable 


** disturbance.” 


But I shall now conclude all that I shall say concerning 
him, with what one of the greatest men of the profession of 
the law, sent me as an abstract of the character he had made 
of him, upon long observation, and much converse with 
him. It was sent me, that from thence, wich the other ma- 
terials, I might make such a representation of him to the 
world, as he indeed deserved, but I resolved not to shred it 
out in parcels, but to set it down entirely as it was sent me, 
hoping, that as the reader will be much delighted with it, 
so the noble person that sent it, will not be offended with 
me for keeping it entire, and setting it in the best light I 
could. It begins abruptly, being designed to supply the de- 
fects of others, from whom I had earlier and more copious 
informations. 


** He would never be brought to discourse on public 
matters in private conversation; but in questions of law, 
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when any lawyer put a case to him, he was very commu- 
nicative, especially while he was at the bar; but when he 
came to the bench, he grew more reserved, and would ne- 
ver suffer his opinion in any case to be known till he was 
obliged to declare it judicially ; and he concealed his opi- 
nion in great cases so carefully, that the rest of the Judges 
in the same court could never perceive it. His reason 
was, because every Judge cught to give sentence accord- 

ing to his own persuasion and conscience, and not to be 
swayed by any respect or deference to another man’s opi- 
nion; and by this means it hath happened sometimes, 
that when all the Barons of the Exchequer had delivered 
their opinions, and agreed in their reasons ahd arguments, 
yet he coming to speak last, and differing in judgment 
from them, hath expressed himself with so much weight 
and solidity, that the Barons have immediately retracted 
their votes, and concurred with him. Hehath sat as a 
Judge in all the courts of law, and in two of them as chief, 
but still wherever he sat, all business of consequence fol- 
lowed him, and no man was content to sit down by the 
judgment of any other court, till the case were brought 
before him, to see whether he were of the same mind ; and 
his opinion being once known, men readily acquiesced in 
it; and it was very rarely seen, that any man attempted 
to bring it about again, and he that did so, did it upon 
great disadvantages, and was always looked upon as a 
very contentious person; so that what Cicero says of 
Brutus, did very often happen to him: Etiam guos con- 
tra statuit aquos placacosque dimisit. 


“ Nor did men reverence his judgment and opinion in 
courts of law only; but his authority was as great in 
courts of equity, and the same respect and submission 
was paid to him there too; and this appeared not only in 
his own court of equity in the Exchequer Chamber, but 
in the Chancery too; for thither he was often called to 
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* advise and assist the Lord Chancellor, or Lord Keeper 
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for the time being’, and if the cause were of difficult exa- 
mination, or intricated and entangled with variety of set- 
tlements, no man ever shewed a more clear and discern- 
ing judgment: If it were of great value, and great persons 
interested in it; no man ever shewed greater courage and 
integrity in laying aside all respect of persons. When he 
came to deliver his opinion, he always put his discourse 
into sucha method, that one part of it gave lipht to the 
other, and where the proceedings of chancery might prove 
inconvenient to the subject, he never spared to observe 
and reprove them: And from his observations and dis- 
courses, the chancery hath taken occasion to establish 
many of those rules by which it poverns itself at this day. 


“ He looked upon equity as a part of the common flaw, 
and one of the grounds of it; and therefore, as near as 
he could, he always reduced it to certain rules and prin- 
ciples, that men might study it as a science, and not think 
the administration of it had any thing arbitrary in it. 
Thus eminent was this man in every station, and into what 
court soever he was called, he quickly made it appear, 
that he deserved the chief seat there. 


“ As great alawyer as he was, he could never suffer the 
strictness of law to prevail against conscience. As great 
a chancellor as he was, he would make use of all the nice- 
ties and subtleties in law when it tended to support right 
But nothing was more admirable in him 
than his patience: He did not affect the reputation of 
quickness and dispatch, by a hasty and captious hearing of 


but he would bear with the meanest; and 


and equity. 


the counsel ; 
gave every man his full scope, thinking it much better to 
lose time than patience. In summing up an evidence to 
a jury, he would always require the bar to interrupt him, 
if he mistook, and to put him in mind of it, if he forgot 


the least circumstance ; some judges have been disturbed 
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tat this aS a rudeness, which he always looked upon as a 


“ His whole life was nothing else but 4 continual course 
“ of labor arid industry, and when he could borrow any 
“ time from the publit service, it was wholly employed in 
“ philosophical or divine meditations ; and even that was a 
‘ public service too, as it has proved; for it has occasioned 
“his writing such treatises as ate become the most choice 
“ entertainment of wise and good men, and the world has 
% reason to wish that more of them were printed. He that 


oc 


considers the active part of his life, and with what unwea- 
“ied diligenc® and application of mind he dispatched all 
“ men’s business which came under his care; will wonder 
“ how he could find any time for contemplation: and who- 
‘ever considers the various studies he past through, and 
“the many collections and observations he has made, may 
“as justly wonder how he could find any time for action : 
‘ But ne man can wonder at thé exemiplaty piety and inno- 
“* cence of such a life so spentas this was; wherein as he 
“ was careful to avoid every idle word, so it is manifest 
he never spent an idle day. Théy who come far short of 
this great man will be apt to think that this és a parepyric, 
which indéed is a history, and but a little part of that his- 
tory which was with great truth to be related of him— 


Men who despair of attaining such eager are not wil- 


of 


GG 


ling to believe that any man else ever arrived at such a 


“ height: 


“ He was the greatest lawyer of the age, and might have 
had what practice he pleased ; but though he most con- 
scienciously affected the labors of his profession, yet at the 
same time, he despised the gain of it; and of those pro- 
fits which he would allow himself to receive, he always 
seta part a tenth penny for the poor, which he ever dis- 
pensed with that secresy, that they who were relieved sel- 


‘lom or never knew their benefactor. He took more pains 
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yb 
i ie “ to avoid the honours and preferments of the gown, than 
‘ h i “‘ others do to compass them. His modesty was beyond 
2 ie * allexample ; for where some men, who never attained to 
i ‘¢ half his knowledge, have been puffed up with a high con- 
i 1 ‘* ceit of themselves and have affected all occasions of rais- 
i “i “‘ ing their own esteem by depreciating other men; he, on 
Ne “‘ the contrary, was the most obliging man that ever prac- 
aa | ““tised. If a young gentleman happened to be retained to 
Hi | “argue a point in law, where he w » on the contrary side, 
is “ he would very often mend the objections when he came to 
if i if “ repeat them, and always commended the gentleman if 
a ' * there were room for it; and one good word of his was of 
i, a | “ more advantage toa young man, than all the favor of the 
ts unt “ court could be.” 
i 
Nie SIR ROBERT RAYMOND’s OPINION 
: i On a Case sent from Virginia in 1722. 
i : John Hallows, late of Rochdale, in the county palatine of 
magi Lancaster, was seized of 2400 acres of land in Virginia, 


and died so seized, leaving issue, Restitute his daughter and 
heir. Restitute Hallows entered and intermarried with one 
Whiston, and by him had issue Restitute, her daughter and 
heir, and died seized. Restitute Whiston entered and inter- 
married with one Thomas Steel, and by him had issue Tho- 
mas Steel, her eldest son and heir; and afterwards inter- 
married with Manly, and had issue two sons by him, John 
and William Manly. And being a widow at her death, made 
3 her last will and testament in writing, bearing date the 30th 
a day of January, 1687, in these words: ‘“ I give and be- 
ii ‘“‘ queath to my son Thcmas Steel, that tract of land I now 
t “live on (the land in dispute) to him and his heirs forever. 
i, ““ Ttem, it is my will, that my three children, with their 
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: * estates, remain in the hands of my Executor till they shall 
‘ “| : ; 

“ become of the age of sixteen years, and then to have their 
ie) 


“ estates.” And the same day made her codicil in these 
words: *¢ It is my will, that if my son Thomas Steel die 






“in his minority, before he be of age to enjoy my within 
“mentioned land, that then my other two sons, John and 
“ William Manly shail have the said land equally to be di- 
“ vided between them and their heirs forever.” Thomas 
| Steel, at his age of £6} entered into the lands and took the 
| profits thereof, and lived till he had almost attained his age 
of twenty-one, and died without issue; after whose death, 
John Manly entered into the lands and died in possession, 
leaving issue the defendant. The lessor of the plaintiff is 
Samuel Hallows, son and heir of Matthew Hallows, who 
was son and heir of Samuel Hallows, who was eldest brother 
of the said John Hallows. 







Query. What estate Thomas Steel had in those lands by 
the will of his mother, and whether upon his dying before 
21, though in possession, the lands should go to Manly? 
And if the lands shall remain over upon Thomas Steel’s dy- 
ing before 21, how his issue could have inherited, if he had 


had any? 


A 


| OPINION. 

{ am of opinion, that Thomas Steel, by virtue of the will 
and codicil of his mother, Restitute Manly (taking it for 
granted the will and codicil were duly executed according 
to the laws of Virginia) took an estate in fee-simple, but 
subject to the contingency of his dying in his minority, be- 
fore he should be of “age to enjoy the land devised; and if 
he died in his minority, before he should be of age to en- 
joy it, then the land, by the codicil, was devised over to 
John and William Manly, in fee as tenants in common, by 
way of executory devise. Mr. Hallows’ title depends upon 
the construction of those words in the codicil: “ If Thomas 
“ Steel die in his minority, before he be of age to enjoy 
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‘“‘ the land devised.” If by those words, Thomas Ste: {é 
death before 21 is to be understood, Mr. Hallows wiil have 
no title, because Thomas Steel did die before his age of 21 ; 
and in that case, if Thomas Steel had had children, they 
could not have taken this estate; which is so hard a con- 
struction, that it cannot be imagined the mother intended it 
should be so. But if those words in the codicil shall be 
referred to the words of the will, whereby, by the devise 
that the three children with the estates should remain in 
the hands of her executor till they should come of the age 
of 16 years, and that then they should have their estates, 
that that was the time of enjoyment intended by the codicil, 
then after Thomas Steel came to 16, he was seized in fee 
absolutely, and the executory devise over to John and Wil- 
liam Manly could never arise, but Mr. Hallows as heir at 
law to Thomas Steel will be entitled to those lands. 


If upon Thomas Steel’s coming into possession he had an 
absolute fee-simple in the lands, Qwery, Whether the les- 
sor of the plaintiff had not a good title ? 


And I apprehend this last construction is the fight con- 
struction, and is enforced by its obviating that hardship, in 
some measure, which the other construction would intro« 
duce, in relation to the defeating of the children of Thomas 
Steel; because it is not unreasonable to think that the mo- 
ther did not intend her son should marry before 16, and if 
not, he could have no children to be defeated by the devise 
over. And therefore, upon the whole, if Mr. Hallows prove 
his pedigree plainly, I am of opinion he hatha good title to 


these lands devised. 
ROBERT RAYMOND. 


Lincoln’s Inn, March 28, 1772. 
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JURIDICAL SELECTIONS. 
a 


BR. CROKE’s JUDGMENT IN THE VICE. ADMIRALT* 


ON 


BLOCKADES & LICENSES. 


As this is the first case that has arisen on the American 
Blockades, I felt it my duty to give it the fullest consideration. 
I have examined scrupulously all its circumstances ; I have 
weighed attentively the arguments which have been advanced 
by the counsel on both sides ; I have searched out and have 
carefully applied to the present case, all the former decisions 
of the higher courts which I conceived to have any bearing 
or_relation to it; and I have now to make known to the 
suitors in this court the result of my enquiries. 


The facts in this case are few and undisputed. The ves- 
sel having on board a cargo of flour and Indian meal, sailed 
from New-York on the 15th May, 1813, bound to Lisbon, 
ynder license from the British Secretary of State, bearing 
date upon the 11th of Sept. 1812, and which was comprised 
in these words: © 


** To all Commanders of H. M. Ships of War and Privateers, and all 
*€ others whom it may concern— Greeting : 


‘“* I, the undersigned, one of his Majesty’s principal Se- 
“¢ cretaries of State, in pursuance of the authority given to 
““ me by his Majesty, by order of council, under and by vir- 
“ tue of powers given to his Majesty by an act passed in the 
* year of his Majesty’s reign, entitled “‘ An act to permit 
*“ goods secured in warehouses in the port of London to 
“ be removed to the outports for exportation to any port of 
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He “ Europe, for empowering his Majesty to direct that licenses 
a Ht | ‘¢ which his Majesty is authorised to make under his Sign 
we ‘ Manual, may be granted by one of the principal Secreta- 
‘“‘ ries of State, and for enabling his majesty to permit the 
“ exportation of goods in vessels of less burthen than are 
“ now allowed by law, during the present hostilities, and 
“ until one month re the signature of the preliminary 
‘“‘ articles of peace,” and in pursuance of an order of coun. 
‘¢ cil hereunto annexed, I do hereby grant this license for 
‘“‘the purposes set forth in the said order in council, to 
“* Cropper, Bender & Co. and others, and do hereby permit 


‘“‘ a vessel being unarmed, and not less than 100 tons bur- 
st 





then, and bearing any flag except that of France, or except 
“ a vessel belonging to France, or to the subjects thereof, 
“ or to the subjects of any territory, town or place annexed 
to or forming part of France, to import into the port of 
“¢ Lisbon, from any port of the United States of America, a 
“ cargo of rice, grain, meal or flour, without any molesta- 
tion on account of any hostilities that may exist between 
** his Majesty and the said United States of America, not- 
“« withstanding the said cargo and ship aforesaid may be the 
property of any citizen or inhabitant of the said States, or 
to whomsoever the said property may belong, and that the 
master of said vessel shall be permitted to receive his freight 
and return with his vessel and crew to any port not block- 
aded, upon condition that the name and tonnage of the ves- 
sel, and the name of the master of the said vessel, shall be 
endorsed on this license at the time of the vessel’s clearance 
from her port of lading. This license to remain in force 
aq for nine months from the date hereof. Given at White- 
Ai ‘‘ hall, the 11th September, 1813, in the 52 year of his Ma- 
| “ jesty’s reign. “* SIDMOUTH.” 
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i {tis admitted by the captors that the license is good in it- 
self and that the terms of it have been complied with, but it 
is @lledged by them that the vessel and cargo are still liable 
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to condemnation, notwithstanding the license, for having 
broken the blockade of New-York. 


There are two points, therefore, for consideration. The 
first is a question of fact, whether New-York was blockaded 
at the time the vessel sailed from thence. The second is a 
question of law, whether, supposing the blockade to be estab- 
lished, the license can protect the vessel from the conse 
quences of coming out of that port during its continuance. 


The master has sworn roundly “ that he had no knowledge 
of the blockade.” But there appears full proof that the no- 
tification of it, which was made by Lord Castlereagh by the 
authority of the Prince Regent, upon the 20th March, was 
at that time known at New-York. I¢ is contained at full 
length in the Evening Post, a newspaper published in that 
city of the 6th May, andonsequently nine days before the 
vessel sailed, and it is morally impossible that information 
of so important a nature to the mercantile inhabitants should 
not have been universally intercommunicated amongst them. 


It has been argued by the captors that this notification 
alone establishes a blockade; that it being a public act, and 
proceeding from so high an authority, nothing more is re- 
quired, and that it would constitute to all intents and pur 
poses a blockade, even if there were no single vessel off the 
port; that the cases from which the contrary might be in- 
ferred were cases of notification from commanders in chief, 
and not by the public authority of the sovereign, and that in 
the blockade of the French coast it was never required that 
there should be any vessels stationed off the ports ;. that even 
if it were necessary to prove the fact of the ports being actu~ 
ally blockaded by ships of war, the capture of this and many 
other vessels is sufficient evidence of it. 


It has always been held by the British courts of prize, 
that to constitute a blockade, two things were required— 
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that the ports in question should be invested by a force ade- 
quate to the purpose of preventing ingress and egress w ithout, 
jmminent danger of capture, and that notice should be given 
of it to all the parties who were to be legally affected by it. 
The actual investment is absolutely essential to constitute thig 
state, and as early as the West-India cases, it was decided 
by the Court of Appeals, “That a declaration, unsupported 
by the fact will not be sufficient to establish a blockade.”— 

In this respect there is no difference whatever between a pub- 
lic and the most private Notification. The: object of both is 


‘the same, merely to znform the party who is to be charged 


with the breach of the blockade, that a blockade exists. A 
notification given by a commander is as rauch under the 


authority of the sovereign, as if it were an act immediately 


proceeding from him, because commanders derive from. 
him the power of blockading such ports as they may judge 
proper. The most formal and diplomatic notification be- 
tween governments is only meant for the information of in-, 
dividuals. Public notifications made to the government of 
a country will effect the inhabitants of that country with the 
knowledge of it for a certain time, as a presumption juris 
et de pure, because itis the duty of governments to commu- 
nicate it to all their subjects—but, whenever it can be pro- 
ved that any individuals are acquainted with the existence 
af the blockade, by any other means, the consequence will 
be to them the same. But under all modes of notification, 
itis absolutely necessary that there should. be the fact of ac- 
tual investment, without which no, notification is effectual. 


What has been called the blockade of the French coasts, 
by the well known order of the 26th of April, forms no ex- 
ception to the principles maintained upon this subject by the 
British nation. That was ameasure perfectly different from 
a blockade. [t did not profess to be a blockade, but on the 
other hand the words of the order were “ that those ports: 
should be subject to the same restrictions as if the same 
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“ were actually blockaded by his Majesty’s navak forces in 
“ the most strict and rigorous manner.” The word Block- 
ade was introduced, not as a definition of the measure itself, 
but by way of explanation of the mode in which it was to be 
executed—in the manner of an actual blockade. No invest- 
ment was even supposed to take place, because it was im- 
possible that there could be an investment to the whole ex- 
tent of the coast affeeted by the order. It was not, there- 
fore a blockade, but it was a retaliatory measure to counter- 
act the effects of an unjust and unlawful attempt to ruin this 
country by cutting off its resources. It was not directed 
against particular ports, but against the enemy’s trade uni- 
versally. It was a total prohibition of all commerce with 
the enemy, as he had prohibited all commerce with Great- 
Britain, and it would have beeu ineffectual and futile if it 
had not comprehended all the dominions of France, and if it 
had been limited within the legal boundaries of a blockade. 
As none of the rules of law relating to blockades were there- 
fore applicable to those orders which militated against their 
design, so no inference whatever can be drawn from thence, 
that the laws of blockade, before admitted in the British 
courts, have been in any manner deviated from. 


There is no necessity, therefore, to imagine with the coun- 
sel for the claimant, that those orders have been abandoned 
either in fact or in principle. They never have been in fact 
annulled. The supposed repeal was merely provisional, and 
the conditions not having been complied with by the Ame- 
rican Government, they are still in force, as has been deci- 
ded inthis court in some recent cases.” They can never be 
abandoned in principle till this proposition is admitted to be 
true, that “ it is the duty of a nation to submit to the annihi- 
“ Jation of its commerce and resources, when it is attempted 
“‘ by its enemy, with a view to its final subjugation and de- 
‘* struction, without an effort of struggle or resistance, be- 


* The Marquis de Someruelos~-the George—and the Phate. 
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‘“* cause that resistance may be some inconvenience to a third 
“country.” Our enemies, both open and in disguise, na- 
turally are vehement. in their outcries against the orders in 
council, because they have proved too successful in defeat- 
ing their malevolent designs ; but, as long as the right of 
self-defence shall continue to be the first law of nature and 
of nations, so long will those retaliating and defensive mea- 


sures rest upon the solid foundation of eternal truth and 
justice. 


It is necessary then to establish in this case, besides a no- 
tification brought home to the knowledge of the parties, 
which has been sufficiently proved, that a blockade de facto 
existed. It is indeed to be supposed from the notification 
itself, that orders would be given to carry the intended block- 
ade intoeffect. Yet this is not so conclusive as to carry with 
it a presumption thac it has been actually done. It was ar- 
gued by the captor’s counsel, that even if the high officer 
who has the supreme command on this side the Atlantic, 
should refuse to execute the order, that the court would be 
bound to execute it and to enforce the law. But this is not 
a true state of the case. If it were possible that an officer 
should be guilty of a great breach of duty in not observing 
orders sent to him by government, still though he might be 
personally responsible for the neglect, yet that would not sup- 
ply the want of the fact that a real blockade had taken place. 
It has been held in the High Court of Admiralty, that, even 
where there was an actual investment, if any of the block- 
ading ships have not enforced it, the blockade is so far “ vir- 
tually relaxed.” There is no evidence that the port of New- 
York has ever yet been in a state of blockade. It is not 
known as a matter of notoriety, or from the capture of ves- 
sels. There is no special evidence of it afforded by this case. 
No vessels were seen offthe port. The capture was made 
in the latitude of 40 degrees and in the long. of 70 deg. and 
20 min. by the prize-master’s affidavit, at the distance there- 
fore of nearly 150 miles from New-York. There is no cir- 
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cumstances, therefore to lead us to a conclusion that the port 
of New-York was in a state of blockade. Where the exist- 
ence of a blockade has been generally known and continued 
for some time, and by public notification, it is presumed 
prima facie to continue tillitis revoked. Insuch case, when 
a blockade has really existed, it has been held to be incum- 
bent on the party alledging the relaxation to prove it. But 
in the present instance, where it is not known that any block- 
ade has commenced, I think it fait that the party who is to 
have the benefit of the blockade should establish it by evi- 
dence. If the case, therefore, depends upon that fact, I 
should direct the captors to bring further proof of it, and 
should allow the claimants at the same time to bring such 
other evidence as they may judge proper upon the point. 


This, however, will be unnecessary, if it should be found 
that, notwithstanding a blockade, this ship and cargo was 
protected by the license ; which brings me to the consider- 
ation of the second poirt inthe case. This licence is dated 
on the 11th Sept. 1812, and the question is, whether it is 
annulled by the subsequent order for blockading the port of 
New-York, as far as that or any other blockaded ports are 
concerned—or, in other words, whether, under license to 
import goods from any port in the United States, they can 
be exported from a blockaded port inthat country. I hav e 
examined all the cases to be found, w hich at all relate to this 
question. A recent case, that of the Byfield, Foster,* was 
the case of a vessel which was said to have had a license 
granted to certain British merchants, permitting a vessel to 


proceed from any port in the Baltic to any port in the Uni- 
ted Kingdom. 


The vessel went into Copenhagen, then blockaded, and 
came out with her cargo with which she was sailing to Li- 
verpool, when she was captured. It was laid down most 
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strongly by Sir William Scott, that “a licence expressed in 

** general terms, to authorise a ship to sail from any port 

** with a cargo, will not authorise her to sail from a block- 

‘* aded port with a cargo taken in there; to exempt a block- 

*¢ aded port from the restrictions incident to a state of block- 

“‘ ade, it must be speczally designated with such exemption 
“* an the license; otherwise a blockaded port shall be taken as 
“an exception ta the general description in the license.” — 
Nothing can be laid dawn more forcibly and generally than 
this doctrine. Yet it seems that there may be exceptions to 
it. In the Hoffnung Berens,” without any such exceptian in 
the licence, where it had been granted on the same day when 
the notification stated the blockade to commence, the learn- 
ed Judge “ laid all question of blockade out of the case, for 
** he thought himself bound to presume, that #t was intend- 
‘* ed the parties should have the full benefit of importing 
“ the articles without molestation from a blotkade which 
*“* could not have been unknown to the great personage under 
‘‘ whose authority the license was issued.” 


Another ground of exception was taken and admitted in 
the same case; for the Judge conciuded, that “ since the 
‘“* blockade was not considered asa ground for withholding 
“ these licences, he was led to suppose, that it was not in- 
‘“* tended to have the effect of suspending such as had already 
“ been granted.” 


In the case first cited, where the general doctrine was laid 
down so universally, but which must be so understood with 
some little reference to the particular case in which it was 
stated, it was said, that “* as the vessel was lying at Christi- 
** ansand, an open port, at the time when the lience bore 
‘** date, and there was then no intention manifested of going 
“ to Copenhagen, the licence could not be of a nature to pro- 
“‘ hibit the purchase of a cargo there, a transaction which 
** was not in contemplation when the application was made,” 


b Rob. 2. 1829. 
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so Yeferring for an explanation of the licence to the mten- 
tion of the government. It may then, from these three in- 
starices, be fairly inferred, as the judicial opinion of that great 
man, that notwithstanding there is no express provision in a 
licence or a blockading order to that effect, yet wherever it 
appears to havé been the intention of his Majesty, or of 
those who exercise his authority, that the permission given 
yy a licenee should not be suspended by an order of block- 
ade; that it is not affected by the blockades. 


But before I consider thé application of these principles 
to the present case, it must be observed, that there is in L- 
miné a very material distinction between them. All these 
cases, were Of licences granted to British subjects or neu- 
ttrals, and the blockades were of ports belonging to third na- 
tions, out enemies. This is the case of a licence granted to 
the eriemy, and the blockade is of hisown ports: These are 
such material circumstances; that the other cases cannot in 
any manner be considered 4s directly applicable to the pre- 
sent. For the truth is, that a blockade is not a measure 
that legally affects the enemy at all. It operates, in point 
of law, only upon neutrals. Upon them it has a real legal 
effect: It gives new rights to the blockaders—without it: 
neutrals might trade in safety tothe port: It is the biock- 
ade atone which creates the right of capturing their vessels. 
But the vessels and the other property, of the enemy would 
be equally fiable to be captured and condemned, although a 
single blockade should never be established. It is indeed a 
disposal of naval forces which renders the capture of his 
property more easy to the blockading ships, and which dis- 
tresses him by excluding neutrals, but this is all: As to 
the enemy’s property, the bleckaders acquire no new right 
by it. Before a blockade is established, they can seize and 
confiscate the enemy’s property wherever they find it, and 
during a blockade they can dé no more. It affects the ene- 
my de facto, and not de jure. That a blockade affects merely 
neutrals, is evident from the form of notification. This is 
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conceived always nearly in the same words. It 13 signified 
to the ministers of neutral powers, and it informs them 
*¢ that measures will be adopted which are authorised by 
‘“‘ the law of nations, and the respective treaties between 
“his Majesty and the different neutral powers.” The in- 
structions to the blockading vessels; by which the blockade 
is established, are to stop all neutral vessels destined to, 
or coming “ out of the respective ports.” No notification 
is made to the enemy, no instructions are given relative to 
the capture of his property, because it requires no special 
directions. Since, then, no orders are given to the blocka- 
ders respécting his property, it is left precisely as it was be- 
fore the blockade ; that is, liable to be captured generally, 
unless where it is particularly protected by orders from the 
British government, or other peculiar circumstances. Since 
the orders to the blockading ships specify, and relate only 
to neutral vessels, they cannot authorise the capture of ene- 
mies vessels, though protected by a licence, which are not 
neutral vessels, although to ascertain their general rights 
and duties, they have sometimes been considered in that 
light, in the way of analogy, and of a partial similitude, 
which does not hold good in every respect, but which might 
be estimated from the nature and object of the special pro- 
tection so granted, and of the document by which it is con- 
ferred. Since a blockade creates no right of capturing ene- 
my’s property which did not before exist; if this general 
right of capturing his property has been suspended by a li- 
cence, I do not see how it ¢an be revived or renewed by a 
blockade, or how the cruisers can acquire from the block- 
ade, a right to capture the enemy’s property in a case where 
that right had been superceded by the act of his own go- 


vernmenté 


Neither does the object of the present blockade at all in- 
terfere with that of the licence ; but on the contrary, they 
are independent of each other, and both consistent. That 
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of the blockade is to distress the trade of the enemy, but the 
design of the licence is not to assist the trade of the enemy, 
or for the accommodation of any of the merchants of that 
country, but to relieve our own wants, and to promote an 
important and intefesting service. If it was an object with 
the British government to victual our troops in Spain, that 
object is not affected by the blockade. It is equally neces- 
sary that the soldiers should be fed, whether New-York is 
blockaded or not. 


_ Adopting from British and neutral cases, the principle 
that the effect of licences is to be deduced from the inten- 
tion of the British government, as far as it can be ascer- 
tained from circumstances, let us endeavour to discover 
what must have been its intention with respect to these li- 
cences. I have just observed that the object of them was, 
for the benefit of the British Military Service. The armies 
employed in the cause of liberty, were starving in Spain. 
Most of the ports of Europe were shut against British ves- 
sels: It was necessary to have recourse to the U. States, 
as long as those necessities continued which these licences 
were intended to remedy, it must be supposed to be the in- 
tention of government that the supply should be continued. 
The existence of these licences themselves, unexpired and 
unrevoked, is prima facie presumptive evidence that those 
articles are still wanted, till that presumption is overruled 
by a declaration to the contrary. In the next place, though 
the licence is general and extends to any port in America, 
yet in fact, the blockaded ports of the Chesapeake, and the 
other southern ports of America, are the only ports from 
which flour and corn can be expected. The northern coun- 
tries of the United States do not grow enough for their own 
consumption, and are supplied from the southern ports. If 
government wishes therefore to be supplied at all, it is only’ 
from the blockaded ports that it can receive the supply. 
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Some evidence of their intention may be deduced from 
the form of the licence. It says that “ these articles may 
“ be imported from any port of the United States without 
“ molestation on account of any Hastilities which may exist 
“ between his Majesty and the United States of America.” 
It might not be overstraining the expressions to interpret 
the words “arly hostilities,” to mean “ notwithstanding any 
“ mode of tiostilities which Great-Britain may think proper 
“to employ, whether by blockade or otherwise.” It is 
true, that the blockade was not established till many months 
after the date of the licence, but it was not improbable in 
the contemplation of the British government. ‘To carry on 
the war against that country by blockading their ports, has 
always been a general and favorite idea. Something of the 
consideration of blockade must have been present in the 
mind of those who drew up this order in council, because it 
is thus mentioned : ** The master of the said vessel shall be 
' permitted to receive his freight and return with his vessel 
** and crew, to any port not blockaded. ” It seems to have 
been understood and intended, that the licence could and 
should protect the master against breaking a blockade, or 
why else should it have been thought necessary to prohibit 
his return to a blockaded port? Understanding the licences, 
then, to have been a protection from the penalties of block- 
ade-breaking, though they do not forbid coming out of and 
exporting the articles described, from a blockaded port, it 
is a fair conclusion then, that this was not intended to be 
prohibited. The reason of the distinction, as it is to be de- 
duced from the present existing circumstances, and which 
were probably foreseen when the licence was granted, on 
the grounds which I have just stated, is evident it was 
only by coming out of a blockaded port that the licence 
could be executed, and its object accomplished, because 
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the provisions to be imported to Lisbon could only there be 
procured. 

































‘ul 
ie 
fie 
cal 


the 


ia wets as 




























JURIDICAL SELECTIONS. isy 





‘Om 


nay ii may reasonably be doubted, whether by a license of 
out jis nature, a kind of vested interest is not conferred upon 
cist ine grantee, of which he cannot be deprived capriciously, at 
a.” the mere will of the granting nation ; or at least, whether he 
ret can be dispossessed of it without an express declaration of 
ny the government by which it was granted. Since it is a pri- 
er vilege which is to protect the property of the enemy, and for 
is ttne benefit of the country which grants it, not only the inter- 
hs © est, but the good faith and honour of the country are impli- 
int cated and pledged to respectthem. ‘Lhey ought not to be 
on evoked without full and timely netice. Adverse conside- 


1S sations ought not to be pressed too rigorously against them, 
bat they should be supported by the most liberal interpreta- 


tione Incase of doubt, the balance should incline with their 


1€ 
1e 
it favour ; itis a contract for the benefit of one party in which 
‘the British government says, in fact, “¢ Lf you will import 


hm CD 


“ provisions te the army in Portugal, we will protect your 


“ vessels from capture ;”? when the Americans are perform- 


ing their part of the, contract, it would be a trap to turn 


wee . UD 


round upon them and tell them that the protection is with- 
out any previous notice havisg been explicitly given to that 
effect. In point of prudence, by allowing the validity of 
these licenses, little mischief can be done. As they were 
limited to nine months, they have now all nearly expired, 
since itis understood that none have been issued since the 
beginning of October. The object of the blockade Will no: 
be defeated by allowing them. ‘The departure of half a do- 


zen flour ships will not materially relieve the distressed 





commerce of the United States, but the intercepting of them . 
may be injurious to the British service in the Peninsula, 

wid may be considered as not very creditable to the liber- 

ality and good faith of G. Britain. By restoring this pro- 

perty, therefore, I conceive that this court willbut maintain 

the justice, the honor and the policy of the country. 
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Such 1s the view which I have been enabled to take of th}. 
subject. It were to be wished that public documents yp. 
on which the important interests of many individuals depend, 
should be clear and definite in their language, that nothing 
should be left to supposition, and that either in the license jt 
should be explicitly stated, that the exportation might or 
might not be made from a blockaded port; or, that in the 
order for the blockade, it should have been declared whethe; 
it was to extend to licensed vessels. If this had been dor: 
we should not have been driven to the neo@ssity of divining 
meanings and intentions. Parties, including captors and 
claimants, commanders and merchants, would not be placed 
in a state of doubt and anxiety, and this court would be re. 
lieved from the painful duty too often imposed upon it of 
making its way amongst various difficulties, and opposite ob- 
ligations, frequently with no other guide than probability and 
conjecture. If the parties are not satisfied with the decision 
of this court, it is competent tothem to apply to the superior 
tribunal, where the instructions and objects of his Majesty’s 


' government are known a priori, and not left to be determined 


bv hazard and distant reasoning. 
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JUDGMENT OF SIR WILLIAM SCOTT 
IN A PRIZE CAUSE. 


This was the case of the Hope, and three ether Ameri- 
can vessels, captured in December last, in the prosecution of 
a voyage to Spain and Portugal with cargoes of provisions. 
A claim was given by the owners, on the ground of the ves- 
sels being exonerated from the character of hostility, and 
protected from condemnation, by having on board letters 
from Mr. Allen, the British Consul at New-York, and Ad- 


miral Sawyer, commander on that station, purporting to li- 
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cence them for a voyage, and intended asa safe-guard and 
protection to them throughout it. A variety of objections 
wére urged at length by the captor’s counsel to the nature 
and extent of the protection deducible from these documents, 
hnd the cases stood for theldecision of the court this day, 
upon the validity of these objections. 


Sir William Scott observed, it was difficult to give any 
precise designation to the letters which, it was contended, 
furnished the protection in these cases; a great part of the 
previous correspondence being left out of sight, the court 
was left to guess at the contents ; it was therefore only fair 
to infer, that it contained a proposition to Admiral Sawyer, 
that the business should take the course it since had. It 
was perfectly clear, that there must have been such a propo- 
sition, from the evidence of the subsequent facts. The pa- 
pers could not, abstractedly, be considered as affording any 
protection, those who gave them not being invested witha 
competent authority to that effect. Exemptions from the 
consequences of hostility, are amongst the highest acts of 
power ; they are the acts of the Sovereign alone, and mus: 
‘low directly from him, or those in official situations under 
him. It was notto be contended, that Mr. Allen, the Vice- 
Consul, was clothed with this authority in the present case ; 
and an Admiral, though he may have a considerable power 
with respect to the forces under him, cannot grant an exemp- 
tion of this nature beyond the limits of his own command. 
The only question, therefore, was, whether there has not 
since been an act of the state, ratifying those acts which the 
law calls spurious ; whether, in fact, the government has not 
given them an authority they did not possess ? It appears, 
that Mr. Foster had been in the habit of granting licenses 
of this sort ever since the order of the British government. 
of October 14, 1812, and that he had been authorized, or re- 
cognized, in so doing, by order. Thus the policy of the 
measure, and the mode of adopting it, had both been sanc- 
tioned by the British government, when Mr. Foster retired 
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from the country, and the transaction then assumed the pxre- 
sent shape, certainly an awkward one, and not entirely trust- 
ed to by the Americans themselves. The diréct course, 
however, cannot always be adopted ; difficulties will 
occur tO prevent it; and thejgourt saw no reason to pre- 
sume that under the difficulties which extended in the pre, 
sent cases, the course adopted by Mr. Allen and Admiral 
Sawyer might not be the best. It had been said that Admi. 

ral Sawyer might have granted them personally and sent 
them to America by way of Halifax ; but there may not per. 
haps have been any safe and direct communication. Mr. 
Allen appears to have acted with every degree | of fairness 
in the four instances, which gave rise to the present ques- 
tion; and as the measure is in substance precisely the same 
as that resorted to by Mr. Foster, varying only in its form, 
that informality could not be a fatal objection to the principle 
of the measure itself, as recognized by the order of the 26th 
of October, 1812. ‘Taking the whole of the cases therefore 
together, he was ‘of opinion that they clearly came within 
the meaning of the orders incouncil. He would ask, if the 
documents produced were not of the nature of certifcates 
and passports, what were they ?—mere nullities ; and the 
order would be inoperative. He had therefore no hesitation 
in decreeing restitution of the ships and cargoes ; but as the 
captors were justified in their detention under all the cir- 
cumstances, it must be subject to the payment of their ex- 
pences. 
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JUDGE DAVIS's OPINION ON THE LICENCE TRADE 


MASSACHUSETTS DISTRICT COURT. 


This vessel, laden with flour and bread, sailed from Bal- 
tynore for Lisbon, on or about the 24th September last, and 
on the 15th of October was captured by the Thorn, and bro’t 
into the port of Marbtehead. ‘The vessel is not entitled to 
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iégister, but is duly documented as the propetty of Grif 
fths, the claimant, by a certificate from the collector’s office 
at Baltimore, dated June 24, 181%. Among the ship’s pa- 
pers, delivered to the captors, there was no document speci- 
fying the owners of the cargo. Fhe slipercargo, in his ex- 
amination before the commissioners at Marblehead, on the 
third of November, declares the cargo (excepting 100 bar- 
rels of bread, the master’s adventure) to be the property of 
several shippers at Baltimore, whose iiames he could riot re- 
collect, though he says he had received from them letters of 
instruction. ‘The ma¢ter, on lis examiination, No. 14, de- 
elares the property to be 2s it is claimed, naming all the ship- 
pers, as they now appear to be evidented, excepting one, 
and states that he signed bills of lading to the several ship- 
pers. The omission of the name of one of the shippers, in 
the master’s evidence, is believed to be inadvertent, as the 
bills of lading were not im his possession. Four days after 
his examination, the supercargo delivered to the commission- 
ers a bill of lading and invoice of the whole cargo, except- 
ing the master’s adventute. By those documents, Samuel 
€. Griffiths appears the sole shipper, and his orders to the 
supercargo are annexed, directing him, on his arrival at Lis- 

bon, to dispose of the cargo, and to remit the proceeds to 
the shipper’s correspondents in Liverpool, in England. The 
master also had written orders from Griffiths; the owner of 
the vessel, to make sale of her‘at Lisbon, if arly advantageous’ 
offer should be miade, and to remit the amount to England. 
By the affidavit of claim for the lading; made by the super- 
cargo, it is stated, that only 28 barrels of flour belong to 
Griffiths ; that the residue belongs to the other claimants 
in different proportions ; that a separate bill of lading and 
invoice was made out for eaclr shipper excepting Griffiths ; 
and that the master also signed a bill of lading for the whole 
of the cargo as the property of Griffiths ; that all the sepa- 
rate invoices and bills of lading, with the instructions of the 
¥espective shippers, were deposited with Griffiths fox safe- 
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keeping, the supercargo having first taken extracts for his 
guidance in relation to the disposal of the cargo: that the 
general bill of lading, with an invoice and letter of instruc. 
tions from Griffiths, purporting the whole to be his property, 
were délivered to the slpercargo at the time of sailing, and 
were on board at the time of capi. In explanation of this 
arrangement it is stated, that it was thought adviseable to 
have but few papers on board, in order to prevent embarrass- 
ment and delay, in case the vessel should be taken on her 
passage and carried into any foreign port. An objection 
was made to the admission of the papers delivered to the 
commissioners, bythe supercargo, after the examination, but 







it was waved, and those papers were admitted by consent. 


Among the papers found on board, was a license or pro- 
tection, being a certified copy of a letter from Admiral Saw- 
yer to Andrew Allen, Esq. late British Consul at Boston, and 
an additional protection or letter of safe-conduct from Mr. 
Allen. The vessel being found sailing with these instru- 
ments, appears to have been the cause of capture and bring- 
ing in, though other additional grounds for condemnation 
have been alledged and urged on the trial, particularly the 
destination of the proceeds of sale of vessel and cargo, and 
the papers on board, and the preparatory examination. Ex- 
ceptions were made to the testimony of the master and su- 
percargo, in some particulars, which were supposed to render 
further proof inadmissible. The omission to disclose the 
invoice, bill of lading and orders abovementioned, on the ex~ 
amination, is not indeed explained to our entire satisfaction, 
especially on the part of the supercargo, to whom these pa- 
pers were committed : and it must appear ina degree strange, 
that the supercargo should not be able on his examination to 
recollect and name the shippers whose property was com- 
mitted to his management, and of whose instructions, though 
not then in his possession, he has taken minutes. I notice 
the explanations that have been offered. The omission as 
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yg the invoice and bill of lading, whatever may have been 
:ts character, whether voluntary or inadvertent, was speedily 
repaired by a delivery of the papers in question to the Com- 
L pissioners ; and Ido not find the exceptions to the evidence 
of such a description as to justify a peremptory conclusion 
against the owners, and to preelude an opportunity for fur- 
§ ther proof in support of their asserted claims. That proof 
) as been produced, together with proof relative to the man} 
ner in which the license was procured. ‘The evidence pre-- 
sented fully establishes the property to be as claimed, and 
supports the account given in the afhdavit of claim, by the 
supercargo, as to the ownership and arrangement relative to 
this voyages Phe reason given for the simulation of papers, 
which corresponds with that given by the supercargo, I 
must admit to be real, though I must add, that the proposed 
advantage does not appear of sufficient importance to re- 
quire such a disguise. It has had the common effect ot 
such simulations, to perplex the enquiry and give a dubious 
character to the transaction» I know that to a limited ex- 
tent there is an indulgence to such disguises in courts of ad- 
miralty, if the cause be explained to the satisfaction of the 
court, especially if intended to relieve from difficulties im- 
posed by the restriction of an enemy, and not originating in 
views to avoid or defraud the regulations of the country of 
the owners. The worst effect of such disguises, and itis a 





very serious one, is their liability to induce an adherence to 
papers on oath, by what has been denominated ship morality, 
too often widely different from that genuine morality whicle_ 
is the basis of confidence and the great cement and support 
of social security and order. | 


Having permitted these claims to be versfied by further 
proof, the real state of facts relative to the voyage is clearly 
evidenced in every material circumstance. The vessel and 
cargo are wholly owned by citizens of the United States ; 
the destination was for Lisbon, and the cargo was there to 
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be sold on account and risque of the owners, the proceeds ys 
be remitted to England. The destination was a lawful one. 
And it was contended that the claims should be rejected, 
and the vessel and cargo condemned to the captors: 1. Qy 
junt of the British protggtion ot license ; 2. For the des. 
tination of the proceeds, or the directions relative to the re. 
mittance, which are said to be in Violation of the law of wa 
and the allegiance of the persons concerned in the voyage, 
‘These questions are novel and important—No express av- 
thority is predaced by which they can be determined. Ther 
are no statute provisions on the subject, and it has fallen to 
my lot to examine the principles, to trace and estimate the 
analogies urged or suggested as a ground of decision. This 
investigation has been pursued with diverted attention to 
‘other causes necessarily recuirmg a determination. 











In regard to both the quéstions, it 1s obviotts that the con- 
siderations by which they are to be governed have referenc: 
merely to the rights and duties of a citizen in regard tohis 
ewn country in a state of war. How the transaction would 
be viewed by the laws of nations, if the vessel had been cap- 
tured by a ship of another belligerent with whom G. Bri. 
tain is at war, makes no part of the present inquiry. The 
license, as it is called, is composed of three papers—a copy 
of a letter from Admiral Sawyer, dated at Halifax, Aug. 5, 
1812; Mr. Allen’s certificate annexed to and authentica- 
ting the copy, dated at Boston, Sept. 15, and another certi- 
ficate from the same gentleman of the same date, addressed 
to all officers of His Britannic Majesty’s ships of war, or 04 
privateers belonging to his subjects. 








It is contended that these papers stanip a hostile chafic- 
ter on this vessel and voyage, which is unsurmountable and 
fatal; that the American character of the vessel and adven- 
ture is forfeited by an association with enemies, and by 
teing voluntarily placed under the protection of the enemy's 
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eds ts srmed force, and it is further contended: that the possession 
one. éf such licence is evidence of an illegal:commercial inter- 
Cted, éourse with enemies, and of enemies’ interest in the concern, 
I. On or of a subserviency to the views of the enemy, im-violation 
des. Ie ofthe duties of the citizen and of his allegiance. ‘y 

1€ re. . ae . 

F wa What shall constitute a hostile character, 1s sufficiently well 
vage, determined in many instances, which are strongly marked. 
5 an. One characteristic is the sailing under the fag and pass of 
here the enemy. ‘Fhis is conclusive as to the character of the 
1 to ship, and is a complete bar to the claims of an asserted neu- 
- the tral proprietor [5 Rob. 13. Amer. edition.| If assumed bya 
Chic Je subject of the capturing belligerent, it would be equally con- 
n te clusive as to goods, and would be decisive against the ad- 


mission of any claim. In giving judgment ona case of this 
description, im relation to the Dutch flag and pass, assumed 
by a neutral, Sir W. Scott observes that ships have a pecu- 
liar character impressed upon them by the special nature of 
their documents with whichthey are so invested, to the ex- 
clusion of any claims of interest that persons living in neutral 
countries may actually have in them. In the same case, he 
makes a distinction, however, between such a complete a- 
doption of the hostile character, and a pass or license for a 
particular purpose, relative to the enemy’s trade, without an 
alteration of the neutral character of the ship. The counsel 
for the claimants, in the case of the Vrow Elizadeth, cited 


py 





a- © 

i- the case of the Clarissa, in which the American owner ob- 

ce tained restitution of his share of the ship, though the vessel] 
oA . . a . . 

1 2 had sailed from Holland under a special pass or license 


from the authority of that country, to engage in the colonial - 

trade. In that case, says Sir W. Scott, the ship had merely 

a colonial pass or license, being in all other respects undoubt- 
edly and avowedly an American ship, and described as such 

. in the usual American documents. The distinction is ap- 
: plicable in the present case. The ship and cargo, which are 
y glearly American property, are documented as such; the 
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papers from the officers of the British Government also re- 
cognize her as such, and are merely intended to exempt the 
property from capture by the enemy’s cruizers. The ar- 
rangement is an unsual one, and we have no express prece- 
dent by which to determine its legal operation. Exceptions 
from capture have sometimes been made by belligerents from 
motives of humanity, as in the case of fishing vessels, and at 
one time, when Spain was at war with Great-Britain and dis- 
tressed by famine, in favor of vessels bound with grain to 
that country. Anciently, the Admiral of France had the 
power ot forming fishing truces or of granting passports to 
ncividuals to continue their fishing or trade unmolested. 
not contended, that a vessel taking the benefit of these 
ulgences would be considered as offending, though in the 
ostance of the French passports to fishing vessels, they were 
-asionally given to individual vessels, and did not operate 
oy a general order ordecree. In the present case, it was not 
competent for Admirzl Sawyer to give a general security 
against all the ecruizers of his country, but he declares that 
he shall give directions to the commanders of the squadron 
under his command, not to molest American vessels unarmed 
and laden with ftour and dry provisions, bona fide bound to 
Portuguese or Spanish ports, whose papers shall be accom- 
panied with a certified copy of his letter, under the consular, 
sealof Mr. Allen. This is the mode adopted to notify the 
cruizing ships of the Admiral’s instructions. If he had se- 
lected another method, and had published his instructions 
in the Gazette at Halifax, it surely could be no offence against. 
the duties of a good citizen bound on a lawful voyage, to 
take with him one of the British newspapers containing such 
instructions, as a security on such lawful voyage, not pro- 
hibited by the laws of his country. A certified copy of the 
letter, by a known officer, has, as it appears to me, no other 
legal effect or operation. Mr. Allen’s consular powers may 
indeed have terminated by the war, though his residence in 
che country was permitted, and I shall not undertake to de: 
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ude on the propriety of his signing in that capacity. It was 
probably considered as a mode which would give greater se- 
curity to the holders of the instrument and render it less 
jiable to exception or doubt from the enemy’s cruizers. In 
this view, it was rendered more valuable to the holders, and 
the procedure is entitled to candid consideration ; at any fate 
{ cannot consider it as giving a vicious taint to the transac- 
tion, so as to subject the citizen receiving sucha document 
to process of condemnation from the authorities of his coun- 
try, which are to decide upon the operatien of the paper.— 
Mr. Allen aims to bestow a more extensive security than 
what is given by Admiral Sawyer; but it is, as it necessa- 
rily must have been, merely advisory. It is addressed to 
the officers of all the ships of war of his country, public or 
private. 


The views and. intentions manifested by these officers in 
these papers, have been particularly urged in argument. It 
is said, that they fully express purposes favorable to the ene- 
my, and that the acceptance of papers with such indications 
implies a voluntary subserviency to British interests. In 
whatever terms these papers had been drawn, no one could 
suppose that they were granted from mere good will to this 
country ; and if that had been asserted, it could have de- 
ceived no one. In fact, whether expressed or not, the state 
of things presented a case in which there was a coincidence 
of interests! When this trade was left open, after the de- 
claration of war, it must have been understood, that Great- 
Britain would feel an interest in its prosecution. This could 
aot but have been perceived and considered, when the act of 
the 6th July last, relative to trading with the enemies of the 
United States was passed. The subsequent relaxation of the 
tights of war and of capture, on the part of the enemy, rela- 
tive to such trade, only present a more decided manifesta- 
tion of the estimated importance of the trade to G. Britain. 
{t still is a legal and innocent trade to our citizens, unti} 
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prohibited by statute ; nor doI conceive that the expressions 


in the papers should subject the citizen to the imputation of 


intending the promotion of the views of the enemy ; he hag 
his own interest in view, and so far as any public considera. 
tions enter into the enterprise, he ought to be considered ag 
favoring. the views and mterests of the country, who have 
left the trade open under a full contemplation of the state of 
the country and of the world politically and commercially; 
On the face of the instruments, therefore, and viewing their 
whole tenor, I consider them not as conclusive against the 
claimants who are the holders of them. But the relaxatior 
is ngot universal, and from the very nature of partial exemp- 
tions they are liable to a degree of suspicion—though not in 
themselves absolutely vicious, they may become so by the 
manner in which they were obtained, or the conditions on 
which they were granted, I have therefore, in this case and 
another of similar description (the schooner Hero) required 
further proof on this head, and the order for further proof is 
limited to the claimants, according to the generat rule it 
prize cases, 3, Rob. 267, Amer. Edit. 


By the proof that has been produced relative to the li: 
cense in this case, it appears to have been purchased of 2 
citizen of the United States,.an inhabitant of Virginia, at 
the rate of one dollar per barrel for what the vessel would 
carry; that part of the consideration was paid in cash, the 
yemainder to be paid on arrival of the vessel in Lisbon ; 
that the license was in blank, and the person procuring the 
license declares on oath, his belief that the seller had no 
knowledge of, or concern with Mr. Allen, by whom the 
license was issued. It is further testified, that such li- 
censes are a common article of sale in Baltimore and other 
places. Onthis evidence, I cannot conclude that any ene- 
my mmterests are involved in the transaction, or that the 
terms on which the license was obtained, render it a vicious 
transaction, operating the forfeiture of the property intended 
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«9 have been protected. The act of July 6th prohibits, un- 


ony 

1 of der heavy penalties, the receiving, accepting, or taking “ a 
hag “ license from the Government of Great-Britain, or any of- 
nas “ ficer thereof, for leave to carry any merchandize, or send 
lag “ any vessel to any port or place within the dominions of 
xs ‘ Great-Britain, or to trade with such port or place.” The 
of mere receipt and acceptance of a license, or security from 
y. capture, in a lawful trade to neutral countries, is not prohi- 
- bited. If not procured on terms involving enemy’s inte- 
rests, I cannot find the rule of law which renders the vessel 
7 and cargo liable to condemnation in our courts, for being 
4 possessed of such an instrument of protection. Iam sen- 
iY 


cible that the practice may be liable to abuse. It is capable 
of being converted into a monopoly, or the practice may 
have political bearings of serious import. ‘This liability to 
abuse renders it, as I conceive, the duty of the court to re- 
quire such proof of the manner of procuring the license, and 
of the terms and conditions, as shall enable it to form an opi- 
nion as to the fair and legal operation of the procedure. I 
am not convinced, from the evidence in this case, that the 
transaction relative to this license, will subject the property 
claimed to condemnation. There may be considerations 
relative to the practice, of dubious aspect, which it belongs 
to the government to estimate, and to make such provisions 
a3 the public interest shall appear to require. 


The other ground of objection, is the direction to invest 
the proceeds of vessel and cargo in bills of exchange, to be 
remitted to England. The directions for the sale of the 
vessel are not absolute ; it was to depend on the contingency 
of receiving an advantageous offer—if sold, however, the 
proceeds are directed to be remitted to England. Some of 
the shippers direct the investment to be made in govern- 
ment bills, meaning, it is admitted, the bills of the English 
government. Others direct a remittance generally. As to 
the captain’s adventure, it does not appear in what manner 





































































200 : JURIDICAL SELECTIONS. 


it was his intention to dispose of the proceeds. 





Now if 


this property was intended merely to be landed at Lisbon, 
and to be afterwards transhipped to the enemy’s country, it 
would clearly be a trading with the enemy, and, such inten. 
tion being manifested, it would be liable to condemnation, 
if captured in any stage of the voyage (the Jonge Pieter, 4 
Rob. 65). But I am by no means satisfied, that the orders 
given in this case, a8 to remittance of proceeds, would, if 
executed, be of like legal operation. To produce a conclu- 


sion of such serious consequences to the owners of the pro- 
perty, I ought to be assured, that there would be no mode 


of effecting the proposed remittances without implicating 


the claimants in the culpability of trade with the enemy. 


Now it is observable, that all the cases, and they are nume- 
rous, which have been cited from the books, respecting trade 
with the enemy, relate to tangible objects, capable of actual 


use for the purposes of life, 2. e. to goods and merchandize 
bound to or from the enemy’s country. Of this description 
are all the instances cited in the case of the Hoop ( 1 Rob. 
165, Am. ed.) in which the law on this subject is fully dis- 
played and illustrated. I do not mean to infer, that other 
transactions would not constitute the trade with an enemy. 
it certainly may be committed by going to, or coming from 


an enemy’s country witha vessel without a cargo. 


But no 


case has been produced, though the attention of the able 
and learned counsel for the captors was specially directed to 
the enquiry, in which the usual operations of the exchange 
were considered as of this character. In fact, by an analy- 
sis of those operations, it will appear, that a substantial dif- 
ference exists, in regard to aid to an enemy, between a trade 


in commodities, and what is called a remittance. 


If a citi- 


zen should convey commodities to an enemy’s country, he 
affords him palpable aid, and the act is illegal. But if he 
should purchase of a fellow citizen, or of a neutral, a debt 


or demand against a subject of the enemy country, he ren- 


ders no benefit to the enemy, there is only a change of the 
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cyeditor. If the remittanee be to pay a debt, the enemy 
country is indeed a gainer to the amount of the debt. . How 
a remittance for such a purpose in time of war should be 
considered, it is not necessary here to enquire. The remit- 
tances in this case were specially intended as a deposit, un- 
til there should be an opportunity to withdraw the amount. 


It is decided, that a subject of one belligerent may law- 
fully purchase of a neutral, goods or vessels lying ma port 
of the opposing belligerent. The trade, ‘in such case, is with 
the neutral, and the locality of the objects purchased, does 
not vitiate the transaction (4 Rob. 233, Am. ed. Chitty’s 
Law of Nations 15). From this authority I should infer, 
that the supercargo, on his voyage, might lawfully purchase 
of a subject of Portugal, his debt or de mand on England, or 
in other words, his bill of exchange on England. But it is 
observed, that according to the direction of some of the ship- 
pers, the investment was to be made in government bills. 
Such an investment, it is urged, would be particularly nox- 
ious, having a tendency to sustain the credit, and give ad- 
ditional value to the enemy’s papers. So far as such direc- 
tion may be evidence of an intent of a commercial dealing 
relative to this cargo, or any portion of it, with sudjects of 
the enemy, itis pertinent. But I do not consi der it warrant- 
able for me to make that inference, without more direct 
evidence. Government bills, as they are termed, it is af- 
firmed, and I presume the fact is so, are in the market, 
bought and sold like other articles. A bona fide purchase 
of an English bill, of a neutral, would not place the party, 
on legal ground, ina different situation from the purchase of 
the bill of an individual. It would be otherwise, if the 
neutral were the mere agent to procure such government 
bills from the British holder. 


It cannot be denied, that investments in government bills 
would have a tendency to enhance the value of those bills 
inthe market. This indirect effect, however, of the opera- 
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tion, would not, as appears to me, render it criminal. By 
the laws of war, we are not to benefit an enemy; on the 
contrary, according to Bynkershock, vetatur guoguo modo 
Aostium utilitat? consulere. Weare not to consult the bene- 





uefit of the enemy, and of course, that trade and those ope- 
xations are, by the law of war, illegal, which, from their 





character, imply sucha motive. But such is the connection 





















of human affairs, which national conflicts cannot altogether v 
dissolve, that many operations may have an indirect effect . 
‘o benefit the enemy, and yet the law of war has not consi- 
dered them embraced within its maxims of prohibition. If, 
for instance, the proceeds of the numerous shipments to 
Spain and Portugal from this country, ‘should be invested 

in British goods, it would undoubtedly aid the enemy, by 
the encouragement given to its manufactures, and, in a de- 

sree, to its commerce. Still such purchases would be law- 
ful to our citizens, if made bona fide of a neutral owner of 

such goods, and the goods thus purchased might be lawfully 
transported to any other neutral country. The mere law 
of war, indeed, would not prohibit the importation of goods, 

so purchased, even to our own country. It is our law of 


’ 


ration. 


af such investment be not illegal, 1 am not satisfied, that 
evidence of the debt, thus purchased of a neutral, might not 
be transmitted from the neutral country, without coming 
within the legal idea of trade with an enemy, as developed 


and illustrated by the cases which have been decided. It 


was, for a long time, lawful in England to insure enemies’ 
property, and such was the common practice in that country, 
in former wars with France. Valin, as Marshall observes, 
in language bordering a little on derision, remarks onthe 
impolicy of such a rule of law, which was peculiar to Eng- 
land, and suggests the benefit derived from it by France. 
But we find no intimation, that the procurement of such in- 
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surance in England, by a subject of France, was iflegal, nor 
is it made subject to any animadversion ; and yet such insu- 
rance could not have been effected without a corréspon- 
dence. So when in England, in the modérn trials upon po- 
licies of this description, the foreign holder of the policy has 
been held not entitled to recover, the objection has not been 
made, even in argument, that the creation of the policy, 
which would necessarily involve a degree of communication 
with the enemy. If; therefore, it were now lawful in Eng- 
land, to insure enemies property, it would not, as appears 
to.me, come within the idea of trade with the enemy for a 
citizen of this country to procure such insurance, though it 
could not be accomplished without a communication, direct 
or indirect; with that country. The same reason would ap- 
ply to the mere transmission of the evidence of a debt or 
demand on an enemies country, lawfully acquired. 


I acknowledge the general obligation of bringing every 
-orrespondence with the enemy under the cognizance of the 
yovernment. A correspondence, intrinsically innocent, may 
be culpable from a non-conformity with regulations, calcu- 
lated to assure the government, that nothing injurious is to 
be apprehended from any proposed communication. It 
would be reasonable, however, to expect a promulgation of 
such regulations, that every one might be secure from dan- 
gerous inadvertence.” Besides, as the government has a pub- 
ic agent in Lisbon, and the charge in this case rests on 
intention, I ought not to conclude that any correspondence, 
which the proposed remittance of bills to be purchased 
might require, would not be stbmitted to his inspection. 


In speaking of the doctrine of insurance on enemies’ pro- 
perty, as it formerly stood, ‘I cannot omit to notice its appli- 
cation to the first objection in this case, grounded on the 
license from an enémy. The reasons which have led the 
courts of law in Great-Britain, ultimately, to decide against 
the validity of such insurances, after long practice to the 





204 JURIDICAL SELECTIONS. 





contrary, might cause that country to be dissatisfied wit); 
these indulgences granted by its officers ; and for the rea. 
sons which induced France not to discountenance or disap- 
prove of the procurement of insurances in England, in time 
of war, between the two countries, may we conclude as to 
the innocence of obtaining these licenses or protections, if 
tainted with no improper contract or conditions. 





Such are the views which I have taken on this subject. 
in contemplating the questions on which the cause depends, 
and in searching for just inferences from acknowledged prin- 
ciples, and from analogous determinations, I should not be 
surprised if my conclusions should be found erroneous ; in 
which case, they will be corrected by a superior tribunal, 
if the captors should be dissatisfied. I decree restitution 
to the claimants ; but I do not think the captors should sus- 
tain the costs of bringing the case to adjudication, especi- 
ally as further proof was requisite, and the obvious faéts 
might induce the course pursued by the captors, consistently 
with sincere and honest conviction, that their procedure 
Was justifiable. Itherefore direct the payment of their ne 
cessary expences. 


J * 


ARGUMENT & JUDGMENT ON THE LICENSE TRADE: 
RHODE-ISLAND DISTRICT COURT. 


A. noveland highly interesting question was lately argued 
before the District Court of the United States holden by 
his Honor Judge Howell, in the case of a libel against the 
ship Aurora of Newburyport, prize tothe privateer Gov- 
ernor Tomkins, of New York, found sailing under a_ Bri- 
tish license. The pirncipal documents produced on the 





part of the libellants were—a consular copy of a letter from 
Admiral Sawyer, commanding on the Halifax station, re- 
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ferring to a previous correspondence between the Adniiral 
and Andrew Allen, jr. British consul at Boston, on the sub- 
ject of supplies from America, reciting the necessity and 
policy of mantaining a constant supply of provisions from 
America to the British West-India Islands, with assuran- 
ces to the consul, that his majesty’s vessels of war wouid 
be directed to permit to pass, and fully protect all Ameri- 
ican vesstls so laden and bound,and which should have on 
board the pass or license of the consul, with a copy of the 
Admiral’s letter authenticated by the consul.at Boston with 
such authenticated copy annexed ; also, a pass of the consul 
from Newburyport to Norfolk, where the Aurora was to 
take in her cargo for the West-Indies.—The official papers 
stated the intention to be, a supply of the British West- 
India Islands, although the ship’s papers purported a voyage 
to a neutral port. ‘There was some other matter connected 
with this cause, but the above evidence founded the point 
most interesting to the community. We present a statement 
of the case, more from the magnitude of the legal question, 
thana wish to make it the subject of mere party discussion ; 
but at the same time we think it a duty incumbent on every 
American most pointedly to reprobate a practice, so mani- 
festly criminal and injurious to the country. 


In the opening of the case, John Woodward, esq. a dis- 
tinguished counsellor from the state of New-York, occupied 
nearly eight hours in aseries of the most cogent and connec- 
ted arguments, during no moment of which period was the 
attention of the court or audience suspended... What pecu- 
liarly distinguished this gentleman’s reasoning was, that he 
urged no position or doctrines which he did not support 
by the production of some principle of the law of nations, 
or some decision fouhded on that law. It cannot.be ex- 
pected that we should from’ memory precisely state the 
whole of Mr. W’s very ingenious and truly legal disquisi- 
tions, which extorted the most respectful approbation of the 


bench, and the admiration of the auditory. As a prelimina- 
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ry ground, he clearly established, that the statutory forfeit 
ures of Congress had no bearing on the case, excepting sq 
far forth as a binding municipal regulation was auxiliary to 
the provisions of international law. His main proposition 
was, “ That obtaining from an authorised agent of Great 

Britain, paying for, sailing under, and exhibiting upon the 
high seas, as protection for the voyare, a British licence o! 
pass and trade, by an American citizen, without permission 
of his own government, the two couhtries being at war, are 

in themselves cause of capture and condemnation, as 9 
prize of war.” To support this proposition, 2 variety o! 
grounds were taken, among which were—That licence: 
were factitious and not a part of the law of nations ; but the 
creatures 1st of prerogative, and that confined to municipa! 
regulation, or 2d of Compert, or 3d of parliamentary provi. 

sion. That thé licenses in question weré against the nature 
and law of war, as they putitin the power of particula: 
individuals to relax, or abate the rigor, of the war ; against 
the obligation of allegiance ; and that the stipulations oi 
licences could not be enforced by any known law :-— 
That the obtention and possession of those licences of 
pass and supply, and the sailing under them, knowing 
of the war, was. a trading with the enemy, independent 
of the port of destination and of the right of property which 
mar be the subject of such trade: That the case ofa li- 
cence to trade to a citizen or subject from his own sovereign 
was distinct ftom that of a license to a citizen or subjec: 
of one of the belligerents from the enemiy, without the sanc 

tion of his own government ; anid so would be the supposed 
case of the neutral, for no -qpestion like the present could 
arise between the neutral citizen or subject and his own na: 
tion, as that nation would not be a party to the war ; and the 
description of rights here involved would not in that case 
be in question. 


‘* The question said Mr. W. whether the property be 


American or British, matters not, provided the indirect 
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or direct trading with the enemy be established: - If y o 
use your property sa as commercially to benefit and carry 
into effect the prescribed and stipulated commercial views 
of the enemy, and under a formal license of protection or 
supply, this 1 is as much trading with the enemy as if the 
subject of the trade were the property of the enemy, and the 
destination an enemy’s port.” In the latter case you trade 
direct—in the former inditect. Ifa different doctrine pre- 

yvailed, national right would be at the shrine of the meanest 
artifice. But, continued he, if you pay the enemy fox such 
licence, the case is still stronger, as the transit of the me- 
dium of commerce stamps a commercial characcer upon: the 

transaction, and upon this light alone conyerts it into a sup- 
ply. As to the locality in the inception of this transaction, 

Mr. W. said, it is the known legal rule of construction, 
that its deleterious character is communicated to the ship, 
the cargo and the voyage, for which the trarisaction is inten 

ded to tags ide, and-w vhich are desc ribe d on the face of the 

licences.” 


In the close of his yery able and luminous brief, Mr. W. 
observed, that ‘‘ Much as to the interpretation and applica- 
tion of the rules of the law of nations will depend upon the 
character of the war in which we are engaged. The war of 
the U. States with Britain, is a war between two maritim 
and commercial nations in support of an independent com- 
merce. The rules of decision which have applied the law 
of nations to the conduct of the citizens of each bellige- 
rent, have always been so construed and applied as to effect- 
uate the notorious atid avowed policy of the war. And 
more particularly has this principle been enforced upon 
questions arising upon the conduct of a citizen of one of the 
belligerents of his own nation, which is the present case. To 
trade with, or hold a commercial intercourse, whether by 
person or property, with the enemy, without the license of 
one’s Own government, is proven, by all the writers upon 
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Cnet 





the law ofnations, and all decisions touching this point. sq 
adverse to the policy of a war waged for the purpose of com- 
merce—that it amounts to a misdemeanor, and is cause of 
confiscation aud condemnation. Suppose our citizens be 
permitted thus to obtain, pay for, and act upon those licen- 
ces : They would be in the practice of all the evils and de- 
rangements which the law of war is intended to prevent.— 
They would facilitate treacherous correspondence, informa- 
tion and supplies to the enemy, the very evils assign- 
ed for the prohibition of commercial intercourse ; or, 
in the language of Sir William Scott, (in the case of 
the Jonge Pietre) ‘ all communication, direct or indirect, 
without the licence of government with the enemy. The 
anomaly of a citizen at peace and his nation at war, would 
emphatically exist : nay—the absurdity of that citizen ma- 
king his peace ancl fortune by the disposition of the enemy, 
obtained adveiscly to that of his own government. It is 
also easy to perceive, that by those licences it would be in 
the enemy’s power to destroy or counteract the internal 
commercial policy and relations of the states, or politically 
to distract the union, by concentrating the trade into some 
particular State, or casting it ito the hands of a particular 
party. Itis the language of a finished civilian, that “ there is 
no such thing as a war for arms and a peace for commerce.” 


“ If we silently permit our citizens to traverse the ocean 
under such licences, Mr. W. added, it has already been 
proven that we enable the enemy to take by stealth a _por- 
tion of our national sovereignty ; and ifthis high principle 
of nationtl honor thus bear the touch, it would be better to 
surrender the whole. In a commercial war, which is al- 
ways preventive and restrictive, by such licences the ene- 
my would assume the rightof regulating the commerce 
and directing the capital of our own citizens: The inde- 
pendence and integrity of one of the belligerents would be 
lost in the dependance and prospects of its citizens or sub- 


































JURIDICAL SELECTIONS.~ 





209 
3G 


jects upon the authority or courtesy of the other. The ci- 


)~ ' 
if yic relation, the national pride, and the boasted morals of 
’ cur countrymen, would be corrupted or destroyed by the 


deleterious influence of foreign gain, and that distinguished 
and repellant point of character which marks the American 
citizen, both at home and abroad, and which now stamps 
our national character upon the fears and admiration of 
the world, would be found at the feet ef our enemy, or lost 
in the mazes of British corruption.” 


The District Attorney was about to reply, when the Court 
pronounced judgment of condemnation for the reasons urged 


2y Mr. Woodward. 








LLVANS vs. ROBINSON, 
(Action on the case for the Infringement of a Patent Right.) 
CIRCUIT COURT OF MARYLAND. 


The following brief statement was furnished to Mr. Oli- 
ver Evans, by his counsel for the purpose of exhibiting 
to the committee of Congress appointed on the subject. of 
his patent right. The Hon. Judge Duvall, in his testimony 
before the committee of the Senate of the United States, 
confirmed it; and has observed that he did not consider the 
: representation so full in favor of Mr. Evans as the evidence 
warranted : 


At the last (November) term of the Circuit Court of the 
United States, Baltimore, several actions came to trial, which 
had been'brought by Oliver Evans, against different persons 
for infringing his patent right, by using his mill machiuery 
without his permission. 
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The millers near Baltimore, with the Ellicotts and Tysons 
at their head, made a common cause with the defendants. 
The defence set up was that Evans was not the original in- 
ventor of the machines for which he had obtained the patent. 
To support this defence, witnesses were summoned from va- 
rious and distant places, particularly from the neighbor- 
hood of Christiana, in the State of Delaware, where Evans 
resided at the time when, as he alledges, the invention took 
place. ‘The causes were twice continued, on the application 
of the defendants to give them an opportunity of procuring 
the attendance of ali their witnesses. All did attend at 
the trial. | 


The machines in question, were the conveyor, the eleva- 
tor and the hopperboy. Evans’s patent included others, but 
they are not in general used by the defendants. As to the 
conveyor, the preof was that Jonathan Ellicott, previous to 
the invention of Oliver Evans, hed invented and used a ma- 
chine something like the conveyor of Evans; but it was 
proved on the part of Evans, that his conveyor differed es- 
sentially from that of Ellicott, was an improyement on it, 
and was much better adapted to the purpose to which Evans 
applied it. It was also proved that Ellicott had never ap- 
plied his machine to that purpose, until the application was 
made and practised by Evans ; who, consequently, not only 
improved the machine in a new and useful manner, but in- 
vented a new and useful application of it when so improved : 
making, thereby, a new and useful improvement in the art 
of manufacturing flour. 


The elevator came next in question. Here the defendant 
gave evidence of various hydraulic machines, something re- 
sembling an elevator, that had formerly been used in Europe 
(or proposed to be used) for raising water; but it appeared 
that none of those machines had ever been applied to the 
raising of meal or grain, or were fit for that purpose. The 
elevator of Mr. Evans was essentially different and a great 
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improvement, which not only applied for this new purpose 
in the manufacture of flour, but was extremely useful for 
that purpose. iThey then produced a miller from the state 
of Delaware, of the name of Stroud, who after Evans told 
him grain and flour might be raised by a machine, did in fact 
make an elevator similar to that of Evans, though not com- 
plete. But Stroud declares’he never should have thought 
of it but for the information he received from Evans ; and 
it was proved, on the part of Evans, that he invented his 
elevator and made a complete model of it, before Stroud’s 
was made. On this head, Stroud was so well satisfied 
hat he purchased a license from Evans to use his elevator 


together with his other improvements. 
q 


As to the hopperboy~~The defendant gave evidence that 
some millers in Delaware, of the name of Marshall, having 
heard of Evans’s discoveries, which were kept concealed, 
invented and attempted to use a very imperfect machine for 
the purpose to which Evans applied his hopperboy. But the 
Marshalls, who were produced as witnesses, proved that 
their machine did not answer the purpose, on account of se- 

veral essential defects in its principle and construction, and 


that as soon as that of Evans, which was very different and 


very complete, made its appearance, they adopted it by li- 
cense from him, and threw aside their own. All these ma- 
chines were admirably combined i in an or riginal and useful 
manner by the patentee, 


The defendants, thus defeated on the evidence, next at- 
tacked the case on the construction and even the constitution- 
ality of the act of Congress ; but the Court, composed of 
Mr. Duvall, a Judge of the Supreme Court, and Mr. Houston 
the District Judge, decided against them on every point.— 
They then gave up the defence, and confined all their evi- 
dence to the mitigation of damages. The Jury found a ver- 
dict of $1850 for the plaintiff in the first case, who declined 
demanding the treble damages allowed by law. The de- 
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fendants in all the subsequent cases which came to trial, ig 
the number of four, confined themselves entirely to excuseg 
in mitigation of damages. In all the cases, there were ver. 
dicts for the plaintiff, with ample damage; which gave 
universal satisfaction. 


The special act of Congress, it will be observed, under 
which the patent in controversy was granted, gives a right 
of action against such only as have used, since its passage, 
or may hereafter use the machines, without having pur- 
chased license therefor. All who paid under the former de- 
fective patent are expressly protected ; nor can there be any 
recovery for using the machines prior to the present patent, 
even without having paid for them. The special act is not 
retrospective in its operation, or in the construction put upon 
it by the patentee and his counsel. 


Evans, to shew the utility as well as originality of his im- 
provements, produced at the trial many respectable witnesses, 
and read the following certificate from the Messrs. Ellicotts, 
near Baltimore, the most skilful millwrights and experienced 
millers in this or any other part of the United States : 


‘“* We do certify, that we have erected Mr. Evans’s new 

‘“‘ invented mode of elevating, conveying and cooling meal, 
“ &c. As far as we have experienced, we have found them 
“ to answer every valuable purpose, well worthy the attention 
‘“ofany person concerned in merchant, or even eXtensive 
‘“* country mills, who wishes to lessen the labor and expense 
“ of manufacturing wheat into flour. 

*‘ JOHN ELLICOTT, 

“ JONATHAN ELLICOTT. 

* GEORGE ELLICOTT. 

“ NATH, ELLICOTT.” 
‘ Ellicotts’ Mills, Baltimore County, Md. 

“ August 4th, 1790.” 


Respecting the utility of these machines and improve- 
ments, it was fully proved, that in a mill which can manvu- 
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facture 20 bbls. of flour in a day, they save at least $300 a 
year in labor alone; that the operation is more perfectly per- 
formed, and with less waste ; that more work can be done 
by the same mill, and a larger proportion of superfine flour 
produced from a given quantity of wheat, equal to at least 
50 cents gain to the miller on each barrel ; that the saving on 
the whole, in such a mill, upon the most moderate computa- 
tion, amounts to $1200 a year—probably much more ; and 
that no mill, without these improvements, can be employed 
in competition with such as have them. | 


‘¢ We were counsel for Mr. Oliver Evans, in these cases, 
‘“ and have given this statement at his request. We certify 
“ it to be true, and have no doubt that the Judges who heard 
“ the cause, if applied to, will confirm it. i. 


* ROBERT G. HARPER. 
‘* NATHANIEL WILLIAMS, 
‘¢ Baltimore, January 6, 1813, 


The following is the copy of a note addressed by William 
Pinkney, Esq. Attorney-General of the United States, one 
of Mr. Evans’s counsel, to Mr. Williams: 


** Baltimore, January 12, 1813. 
‘“* Dear Sir,—I find the statement signed by you and Mr, 
' Harper, relating to the trials at the last session of the Cir- 
* cuit Court for Maryland, of Mr. Oliver Evans’s cases, to 
' be perfectly correct ; and you are at liberty to use this note 

‘as a proof of my entire concurrence in that statement. 
“ Tam, Dear Sir, &c. 
“ WILLIAM PINKNEY.” 


{n the progress of this cause, the defendants’ counsel con- 
tended before the Court, That the letters patent, granted in 
this case, were not conformably with the act of Congress 
passed for the plaintiff’s relief: That the declaration did 
not correspond with the proof ; as in the construction of the 
defendant’s counsel, the breach was alledged to consist in the 
use of machines ; whereas the patent comprehended the dis- 
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covery of principles, as well as machines : That the plain- 
tiff was not entitled to a patent for the conveyor, inainuch, 
as J. Ellicott had previously invented a screw to mix flour, 
although the plaintiff’s conveyor was differently constructed 
from Ellicott’s and applied to different purposes: “That the 
defendant was not liable to pay for using the machine i in ques- 
tion, it having been erected before the passage of the spe: 
cial act, or the grant of letters patent to the plaintiff, and 
after the expiration of the former letters patent, when it was 
not unlawful to erect or use the same: And, lastly, that the 
act for Oliver Evans’s relief was €x post facto ; ; that it im- 
paired the obligation of contracts; and was, therefore, un- 
constitutional—he having obtained letters patent, in 1790, 
for the same improvements, which had expired before the act 
aforesaid was passed ; it not altering the case, that the firs: 
patent was decls red judicially to be null and void for defec: 
of form. | 


The Court (Judges Duvall and Houston) declared, That 
the letters patent in controversy were issued conformably to 
law: ‘That the declaration was good and sufficient to main- 
tain the plaintiff’s case established in proof; some of the 
counts alledging that the defendant used the patented im- 
provements generaily, and others, part of the improvements : 
That the plaintiff’s conveyor, being a new and useful im- 
provement on the continued spiral screw, and applied to a 
new and useful purpose, entitled him to a patent for his im- 
proved conveyor: ‘That the secénd proviso in the act for 
Evans’s relief, passed January 21, 1808, protected the de- 
fendant from any liability to pay damages for using the ma- 
chinery without a license, previously to the granting of the 
license, but not for any subsequent use: And that, in the 
opinion of the Court, the act referred to is not an ex post facto 
law ; for that relates to criminal cases only : That it does 
not impair the the obligation of contracts, or interfere with 
any rights previously acquired by the community: That on 
the contrary. the Legislature has evinced its attention to in- 
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Jividual rights, by exempting, in a special proviso, all per- 
sons, from the obligation to renew a license purchased un- 
der the former patent: That Congress have the exclusive 
right, by the Constitution, to limit the times for which a 
patent right shall be granted, and are not restrained from 
renewing a patent or prolonging the time of its continuance ; 
more especially in the present case, where the patent granted 
in the first instance had been decided by judicial authority to 
be null and void; on account of some defect im the patent. 





THE RIGHT OF SUFFRAGE. 
The following important decision was lately rendered iz. 
the Virginia Court of Appeals, in the suit Custis vs. Lane, 
which depended on the following Case : 


On the 13th of January, 1808, tke General Assembly of 
chis Commonwealth passed an act which recited that doubts 
had arisen as to the proper construction of the second sec- 
tion of the act entitled; “ An act concerning the elect- 
‘tion of members of General Assembly,” and “ with a 
“ view of explaining the same,” enacted “ That no_ person 
‘inhabiting in the district of Columbia or. elsewhere not 
‘‘ within the jurisdiction of this commonwealth, shall be en- 
“titled to exercise the right of suffrage therein, except ci- 
* tizens thereof employed abroad in the service of the United 
‘“* States or of this commonwealth, and whose foreign resi- 
** dence is occasioned by such service.’—On the 17th of 
April 1809; G. W: P. Custis, the appellant, who was born in 
Virginia, but resided within that part of the county of Fair- 
fax, which is now comprehended within the district of Co- 
lumbia, at the time of the separation from this Common- 
wealth, offered to vote at the election of the members of 
the General Assembly, for the said county of Fairfax, in 
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in virtue of a freehold held by him in that county. He wag 
prohibited therefrom, by the appellee, the high Sheriff, un- 
der the provisions of the act above mentioned, and this ac- 
tion was brought against him therefor ; with a viewas it 
is supposed, to settle the right of the inhab itants of that dis- 
trict, to vote within this Commonwealth, or in other words, 
to try the constitutionality of the said act.—The case was 
ably argued by Messrs. E. J. Ler and Catt for the Ap. 
pellant, and by Mr. Wirt for the Appellee, and on the day 
firstabove mentioned, the following opinion, and resolution 
of the Court was delivered by Judge Roane ; all the Judges 
being present except Judge CABELL. 


OPINION: 


This is an action on the case brought by the Appellant 
against the Appellee, as high Sneriff of the county of Fair- 
fax, for refusing to permit him to vote in the election of 
members of the General Assembly. The case made by the 
Appellant in his declaration, is, that having been born with- 
in the Commonwealth of Virginia, and. being resident in 
that part of the county of Fairfax, which now constitutes 
a part ofthe district of Columbia, at the time of its cession 
to the United States, he has continued to reside there ever 
since. The ground taken by the pleas of the Appellee, is, 
the general one taken bythe act of January 15th, 1808 : 
namely, that the Appellant did not reside within this Com- 
monwealth, but resided within the district of Columbia, a- 
foresaid, at the time he offered to vote; and that he did 
not come within the exception of that act, in favor of non- 
resident citizens who are employed in the service of the U- 
nited States, or of this Commonwealth.—These pleas. be-. 
ing demurred to, and issue joined thereon, judgment was 
rendered for the Appellee in the Court below, from. which 
judgment am appeal was taken to this Court. 


If these pleas should even be adjudged to be bad, yet 
upon the principleof going up to the first fault, judgment 











JURIDICAL SELECTIONS. di7 


would still be rendered against the Appellant, if on the case 
made by his declaration, he has no right to recover; and it is 
evident that his right may be much weaker under the decla- 
ration, than under the pleas, as the latter. do not exclude (as 
the former does) the idea of his having been still a citizen 
of this Commonwealth, at the time he offered to vote. We 
infer this diversity, from its being stated in the declaration 
that the Appellant was. inhabiting within the district of Co- 
jumbia, at the time of its separation from this Common- 
wealth: he was consequently expatriated thereby from the 


government of Virginia. 


The act of Virginia on the subject of expatriation, relates 
only to individual cases. It does not relate to those public 
and general acts of expatriation, by cessionor otherwise, 
which are more orless incident to all governments and 
countries. With respect to the particular cession now in 
uestion, it was contemplated and provided for by the con- 
stitutionof the United States—agreed to by the Common- 
wealth of Virginia, by its act tendering the territory to the 
General Government, and also by the Congress of the U. 





States, whoaccepted the cession. ‘T’o all these acts the Ap- 

4 pellant, by his representatives, was a party.—-He has there- 
P fore no reason to complain, that he has been cut off from 
: the dominion of Virginia, in consideration of, perhaps, ade- 
A quate advantages. That he is no longer within the jurisdic- 
- tion of the commoriwealth of Virginia, is manifest from this 
consideration—that Corigress are vested by the constitution, 

With exclusive power of legislation, over the territory in 

. question ; and it is only by the consent and courtesy of 
7 Congress, that any ofthe laws of Virginia have been per- 
mitted to operate therein. This last fact will be fully ma- 
nifested by recurring to the several acts of Congress on 
Ee the subject.—It follows that the district of Columbia, 
4 being without the laws of Virginia, is as to it, another and 
distinet jurisdiction, and that the Appellant is not merely 
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a citizen of Virginia, abiding or inhabiting therein, but pas- 
sed with that territory from the jurisdiction of this Com. 
monwealth by the act of cession, and-owes no _ allegiance 
thereto.—It might well therefore be true, that the case made 
by the pleas, might be in favor of the A’ppellant, and yet that 
he is prohibited from recovering upon the weaker ground of 
claim admitted by his own declaration. 


With respect to the right of a citizen ot subject of a fo- 
reign goverament, to intermeddle with the civil-policy of 
Virginia; and especially to exercise the all-important func- 
tion of legislation, the matter cannot admit of a possible 
doubt. Such subjects or citizens cannot exercise this ines? 
timable right, as they owe to the commonwealth no corres- 
ponding duties, and would not be amenable to the laws by 
them'enacted. They cannot exercise this right in person, for 
their personal attendance may be necessary at the same time 
in their own country ; and besides, in time of war, they 
would be prohibited from coming hére for the purpose. 


In some small democracies, the people have exercised 
the legislative power, in person; and this principle is not 
lost sight of, when, owing to the extent of the territory, 
or the numbers of the people, they are compelled to exer- 
cise that power by means of deputies. This necessity of 
acting by agents, does not change the principle ; does not 
let in to the appointment of such deputies, persons, who but 
for the necessity aforesaid, would be inhibited from acting 
in their primary and original character. In other words, 
none are competent to legislate mediately, by their repre- 
sentatives, but those who would be admitted, but for the 
impediments aforesaid, to exercise the right in person. 


It follows from these premises, that before this great prin- 
ciple shall be departed from, it ought at least manifestly to 
appear, from the act of government itself, that an exception 
has been explicitly assented to by the people: in a case in 
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any degree equivocal, the general principle would undoubt- 
edly turn the scale. 


There is no such exception to be found, in the constitu- 
cion of this commonwealth.—That instrumentand the decla- 
ration of rights on which it is based, has no eye towards 
the subjects of foreign powers. It only purports to declare 
the rights, and settle the duties of those who are parties to 
the compact. ‘There is not only no such exception, in that 
instrument, but on the centrary, the converse is explicitly 
declared and expressed, The declaration of rights is stated 
to have been made by the representatives ** of the good peo- 
ple of Virginia ;” and it is declared that these rights *‘ do 
‘pertain to rHEM & their posterity, as the basis and founda- 
“ tion of government.””—This imstrument, therefcre, can ne- 
ver be construed to bestow the inestimable right of suffrage 
“pon aliens and enemies, who have no “ permanent common 
“ interest with or attachmentto” this community ; who owe 
paramount and conflicting duties to other sovereigns ; who 
have superior attachments, in other countries ; and who, from 
their residence elsewhere, cannot perform duties, which im- 
ply the necessity of a residence within this commonwealth. 
On the case made by the declaration, therefore, the Appel- 
lant is, clearly, not entitled to recover. 


With respect to the ground supposed to be taken by the 
pleas, as aforesaid, while we are free to admit, that itis weak- 
ex for the Appellee than that made by the declaration whicl 
admits the Appellant to be no citizen, and leaves a great dis- 
cretion to the officer, as to the fact of a foreign resilence, we 


are of opinion that the provision of the act of 1808, in rela- 


tion to it, is in conformance with the principles of the con- 

stitution. As the Constitution is to be construed, as afore- 

said, only in reference to ourown citizens, so such of them 

as are not embraced'by its provisions, infavorof the right of 

suffrage, who, through absence, are disabled from perform- 

ing the duties in question ; through other ties of allegiance, 
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temporary or perpetual, are thrown into a scale conflicting 
with their duties and allegiance to this commonwealth ; and 
whose foreign residence diminishes their former “ common 
‘interest .with and attachment to” this commonwealth.— 
Persons standing in this predicament, cannot be admitted to 
the right of suffrage, without runnin g¢ counter to all the prin: 
ciples on which that right is founded. As well mighta re- 
sident-citizen claim to vote, after he had parted with that 
freehold, which guaranteed his attachment to the community. 


In thus deciding against the right of the Appellant, upon 
the general principles just mentioned, the court is, by no 
means, disposed to admit, that that result would be varied 
by any of the legislative provisions, upon the subject. On 
the contrary, a recurrence to the various acts in our code, an- 
cient and modern, will manifestly shew that they are in 
strict conformity herewith. On every ground therefore, the 
judgment of the court below is correct and ought to be af- 
firmed. 


In taking this view of the subject, the court has neither 
considered, nor decided the question, whether an action 
will lie against a sheriff, for refusing to receive the vote of 
a person duly qualified; and much less, has it decided, whe- 
ther such action would lie against an officer, acting in obe- 
dience to a legislative act, found to be in conflict with the 
Constitution. While this last case can rarely be expected 
to occur, its importance would require the most serious and 
deliberate consideration ; and even with respect to the first, 
it cannot often be expected to arise, under all the care which 
is taken by our constitution and laws, to define explicitly, the 
rights and qualifications of the electors. Whenever either 

stion, however, shall occur, and become necessary to be 
led, the court will not shrink from the investigation and 


‘on thereof. 
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Hallowell vy. The Devisees of Pope. 

Che special verdict found that the bond declared upon 1s 


the act and deed of John Pope, the devisor of the defendants, 
and that they have lands by the devise sufficient to discharge 
the same : That the executors of John Pope did duly ad- 
vertise the deathgof their testator accor ae to the directions 
ef the att of 1789; and that the pleirtiff is and has been an 
inhabitant of the State; and that his isl was not instituted 
within two years from the qualification of the executors :— 
And they also pray the advice of the Court, whether the 
plaintiff is barred from a recovery by the said act of 1789. 
Yf the said act is to be considered as extending to claims 
against heirs and devisees; they then find for the defendants ; 
but if the act is to be confined only to suits against executors 
and administrators, they then find for the plaintiff: And 
that the bond was not paid at or after the day. 


The case was argued at a former term, by Harris for the 
plaintiffs, and Gaston for the defendant ; and now the 
opinion of the Court was delivered by 


Taytor, C. J. It is very clear that the words of the act 
of 1789, c. 23, do not prescribe any time of limitation to 
Suits brought against devisees ; nor can the Court, after an 
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attentive consideration of its equitv and spirit discern any 
satisfactory ground upon which such a construction can be 


rested. 


The creditors are required by the act to make demand 
within the time limited, against the executor or admi- 
nistrator, rom whose qualification the period is computed ; 
“i provision necessarily implying that the claims must be of 
that description, which the representatives of the personal 
estate are, in the first instance, liable to pay ; but where a cre- 
ditor having a direct remedy, which he chuses to enforce 
against the heir or devisee, ‘be a belief that the real fund 


is either more solvent, or more accessible than the persona] 


one, itis dificult to imagine a reason why he should be com- 
pelled to make a demand of the executor or administrator ; 
x” Why it is necessary for him to take notice of the time of 
their qualification. 


Lhe whole act relates, either to the proving wills and 
sranting letters of administration, or to the fecovery of such 
debts as are to be paid out of the personal estate; it points 
to the convenience of that class of creditors, and to the safety 
and protection of executors and administrators after a cer 
tam period, provided they perform specified duties, intended 
0 apprize creditors of the death of the testator or intestate, 
and to secure the personal assets, so that they may be forth- 
coming to theirdemands. It is worthy of remark, that at 
the very same session, a law was passed, which, for the first 
time, rendered devisees lable to the payment of debts ; so 
that had the Legistature designed to extend the limitation 

» them and heirs, they would probably have done so in ex- 
press terms; and as the whole subject was then brought un- 
der view, as well the alteration of the law in such a material 


part, as the time of limitation prescribed by the act of 1715, 


re | 


the omission can scarcelv be ascribed to inadvertence. 
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‘The act under consideration professes to supply the def- 
ciency of the act of 1715; in whichthe limitation is express- 
ed in terms essentially different. It fixes the death of the 
debtor as the period from which the time is to be computed ; 
nor does it, like the act of 1789, require the demand to be 

nade of the executor or administrator, thereby confining the 
operation of the law to such debts as they are liable to be 
sued for. From whom the demand is to be made must, un- 
der the act of 1715, be determined by the nature of the debt 
itself; it may be mtade of the heir, if he is liable by the 
nature of the contract; it may be made of the executor or 
administrator, if the creditor will not or cannot pursue the 
heir in the first instance. So that, in this view of the subject, 
zx m- 
tended to promote different objects, may well stand together. 


there is no conflict between the two laws, which bein 


The act of 1715 was designed to protect the heir, and every 
part of the estate, from demands of whatsoever kind or na- 
ture ; the act of 1789 was intended to protect the executor 
and administrater, from such demands as they alone are liable 
to in the first instance, or such as the creditor may elect to 
enforce against them. 


That there should be 2. diversity of opinion as to the re- 
peal of the act of 1715, between this Court and the Supreme 
Court of the United States, we cannot but regret ; and ii 
authority were a proper article on sucha question, there is 
none to which we could submit w:th more pleasure, because 
we highly estimate the tatents and integrity which adorn that 
bench. But the exposition and construction of the legisla- 
tive acts of this State, will be sought for and expected in this 
tribunal by the citizens of the State, and we are bound to 
give that judgment which the best exercise of our own un- 
derstandings will enable us to pronounce. Let there be 
judgment for the plaintiff. 





ADJUDGED CASES, 


/ 





i Uli PAINS USe Branson. 


he Defendant, Skipper M’Call, contracted with th 


>) _ 7 a e tq o . Toe tet oo 4 y 
Plaintiff’s Son and Agent, at Wilmington, to carry from tliat 
1 } ~ r Py > Y ~- . ste : or aa ey cs . a <a ‘ 
place to the town of Fayetteville, certain articles for whicl 
he gave the iotiowing receipt: : 





WS *¢ Wilmington, !8th December, 1805.” 
UT | it { 
eam 4, “ Received of Mr. Henry Wilhams, in good order and 
ie ; o ) 
4" | ‘* well conditioned, the toilowing articles. —W hich said arti- 
Te Ry + « 
Bes id pt *‘ cles I promise to deliver to Messrs. Nesbit and Campbcli 


. ~ ; “14 + ’ } a ee Fs a. “ ‘ bay Se 
"? at i avettTevlite N. Oe the Cangers of the river fr Ont’ LACE Pt- 
; o S 
: : . ‘ 

44 yt — x ; : . . vy te + i 1 [ce Mor! a) » thea . 
\ CG. tHcy pavin elgrsre 1Ox the same as m: rked ink wie Mar: 


\ a Omg ssheads of Suear. mentioned in said Re 
One Ui tne nNoOgsmcad ) O02} WU Raig ii hnrcionec ii sald ¢ 


4 


ceipt, being larger than common, couid not be got into the 
heaby _= t> 4 > . . hj c ~ m] lan Y no 

Ba hold of the Boat, but was placed behind on the hatches, a 
git hi : ) 

aa i 7 } > a . | ios — + } r 
a piace where Sugar 1s sometimes but not ‘can carried, ex- 
og 


> im ' cept hogshe ads Of che avpove des cription : There was at the 


time a considerable fresh in the river, which was known (e- 


Me ‘ + ry. ' 1 7 
Re qually) to both parties. Lhere stood on the bank of the 
Te!) aie HE sy . i 
: river, about ten miles above Wilmington, a lay ypres | 
is. * ee J . . . 
Bi tree, part of which, or some of the limbs of w hich. igen O- 
Me 


ary ver the river, at this place the river made a bend, and in 
ane passing this tree, the stream being rapid the stern of the Boat 
i was driven in towards the bank, a passed under one of the 


Be id limbs of the tree, which forced the hogshead overboard to- 
“4 te gether with the Skipper who was trying to save it.—The 
r | hogshead was lost. Itappeared in evidence upon the trial of 
i, | the cause, that the Skipper, after having deposited the other 
il, | articles in his Boat, did not wish to receive this hogshead, 
Bee on account of its size; the plaintiff’s agent replied, that if 
| Fh | he carried any, he should carry all; the Skipper then inform- 
7 i i ed him, if the hogshead was taken, it must be placed upon 
Peni the hatches; and’ the plaintiff’s agent knew that the said 


} 
Hh 
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hogshead was placed on ¢he hatches because iteould not be 
got into the hold of the Boat. It further appeared, that at 
the time the hogshead was forced overboard, the Boat was 
in the comn.on way, and that this was the only way along 
which Boats could be got up the River in time of high water ; 
and that Boats are got up the river by hooking and gigging, 
and whilst the hands were engaged in the bow ot the Boat 
in hooking to the trees and limbs, which stood on the bank 
and stretched over the water, the rapidity of the current drove 
in the stern of the Boat under the limbs which torced the 
hogshead overboard. It further appeared, that this cypress 
tree is a well known tree, and was well known to the Skip- 
per and crew of the said Boat. ‘There appeared to be no 
neglect on the side of the Skipper and crew, except the cir 

cumstances before mentioned do constitute neglect in con- 


templation of law. 


This action being brought to recover the value of the hogs- 
head of sugar that was lost, and a verdict rendered for th 
defendant: It@@s submitted to the Supreme Court to decide 
whether the loss of the said hogshead of sugar, is attributa-. 
ble to one of those accounts that comes within the meaning 
of the expression in the receipt, ‘“‘ Dangers of the river, &c.”’ 
if it be, then the rule fora new trjal to be discharged; 


otherwise to be made absolute. 


Taytor, C. J. Ifthe loss of this property were occasion- 
ed by such an accident as came fairly within the scope of 
the exception contained in the bill of lading or receipt, then 
the defendant ought not to be responsible. Otherwise he 
must be chargeable upon every principle applicable to the 
duty of common carriers. 


The expressions of that paper are “dangers of the river 
only excepted,” and they signify the natural accidents inci- 
dent to that navigation ; not such as might have been avoid- 
ed by the exercise of that discretion and foresight, which are 
expected from persons in such employment. 
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Nor indced is every loss, proceeding even from a nature 


cause, to be considered as happening by a peril of the sea ; 
for if a ship perish in consequence of striking against a rock 
or shallow, the circumstances, under which the event takes 
place, must be considered, in order to decide whether it hap- 
pened by a peril of the sea or by the favlt ofthe master. IJ 
he situation of the rock or shallow is generally known, and 
the ship not forced upon it by adverse winds or tempest, the 
toss is to be imputed to the fault of the master*; or if the 
shallow were occasioned by a sudden and recent collection of 
sand ima place, where ships could before sail in safety ; th 
loss is to be attributed to the act of God, or the perils of 
the sea.” 

Apply this princZple to the case before us, and considei 
whether the circumstarices under which the loss happened do 
not announce a degree of carelessness or temerity in the Skip- 


per, that ought to render him responsible to the Plaintiff. 


The force of the current in the time of @fresh, and thé 
increased danger, thence arising from the cypress tree, were 
well known to the Skipper. He should not have adventur. 
ed to pass the bend at sucha time, without employing ade. 
quate precautions to obviate the danger, if indeed any pre- 
caution could have been sufficients But on prosecuting that 
part of the voyage at such an unseasonable time, he took 
the risque upon himself. The state of the river, it is true; 
was equally known to the Plaintiff, but he neither knew the 
consequent hazard connected with this part of it, nor does 
it appear that he urged the departure of thé Skipper in the 
face of such danger. 


Here, then, was no tempest, no irresistable impulse of na- 
tural causes, but a fixed and well known danger which eve: 
ry man accustomed to the navigation would calculate upon 


2 Abbot 169, » Abbot Tbid. 

















a 
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meeting, If be proceeded on the voyage at such a time, with 


only the usual number of hands. And éven these, it ap- 
pears, were all employed at the bow of the boat, whilst none 
were left in the stern to counteract the tendency of the cur- 
rent to force that part under the tree. Thus, inthe case of 
Amis v. Stephens, where the plaintiffs put goods on board 
the defendant’s hoy, which sunk in consequence of a sudden 
gust of wind as she came through a bridge, the court 
held the defendant not liable, as the accident was occasion- 
ed by the act of God; but they said, if the defendant had 
ventured to shoot the bridge, ifthe general bent of the wea- 
ther had been tempestuous, he would have been Jiable.— 
The court thinks, upon the whole case, there ought to bez 


a@w triah 





JULY TERM, 1813. 


| 


Nichols v. Newsom. 


‘Lhis was an action of trover for a quantity of lightwood 
set as a tar-kiln on the defendant’s land, without being bank- 
edorturfed. A judgment was obtained against the defend- 
ant, on which execution issued, and was levied on the said 
lightwood, which was duly advertised and sold, and struck 
off to the plaintiff as the highest bidder. The plaintiff af- 
terwards applied to the defendant for liberty to bank, turf 
and burn the kiln, as it then stood, which the said defendant 
refused to grant. The plaintiff then dem:nded the lightwood. 
and proposed to bring his team and cart it off the defendant’ 
land ; whereupon the defendant replied, if the plaintiff came 
on his premises for that purpose, he would sue him. 
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It is admitted that there was no evidence at the trial of 
an actual conversion, but that the kiln remained in the same 
situation it was when purchased by the plaintiff, and had 
never been touched or interfered with by the defendant. 


Upon the facts above stated, the plaintiff was permitted to 
take a verdict for $20, the value of tye tar-kiln, with leave to 
the defendant to have the verdict set aside, and non-suit en- 
tered, provided the court should be of opinion, the plaintiff 
was not entitled to recover in this action on the foregoing 
facts; and, on motion of the defendant for that purpose, the 
case is transmitted, by order of the Court, to the Supreme 


Court. 


SEAWELL, J. In order to support an action of trover, it is 
necessary for the plaintiff to prove property and right of pos- 
session in himself, and accnyersion by the defendant. It 
is admitted in this case that the plaintiff has shewn property 
and possession in himself; but it is insisted by the defend 


ant, that he has committed no conversion. 


This leads to an enquiry what aconversion is? By con- 
version, converto, [ understand where one person wrongful- 
ly turns to his use the personal goods of another, or does a- 
ny wrongtul act, inconsistent or in opposition with the right 
ofthe owner. It is, in short, a malfeasance, and, the plea 
isnot guilty. Now this malfeasance, like all others, is capa- 
ble of proof in divers ways, as bythe confession of defend- 
ant, or when called upon to surrender he refuses, the refusal 
affords a presumption that he has converted it to his own 
use, otherwise he would not refuse. Butthis presumption, 
like all others, vanishes when the contrary appears. 


In the present case, the plaintiff calls upon the defendant 
for permission to dig earth and cover the kiln, the defend- 


- 


ant refuses; this it is said is no conversion, the defendant 


having arightto doso. The plaintiff then formally asks a 
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permission which the law had already afforded him, and 
which defendant could not abridge or withhold, which de- 
fendant also refuses ; and threatens a suit in case of his en- 
try, and there is no doubt but the parties were under a be- 
lief, that it was in law necessary to obtain such permission, 
to prevent the plaintiff from becoming a ‘Trespasser. 


This méface, though perfectly a shadow, is said amounts 
to aconversion. ‘That it is the policy of the law to do 
away the necessity the plaintiff was reduced to, of taking 
his property at the risk of a suit, though without foundation, 
and in which the plaintiff would necessarily fail, and when 
defenaant wouid have his costs accorded, and ior the bring- { 
ing which causeless suit, the law would give no action.— 
flowever stupid the conduct of the defendant in this action 
has been; yet, when it is recollected that in legal understand- 
ig, conversion is an act, and that in all instances where the 
words of a a party are given in evids ence, they are with a view 
of inferring such act, it would seem pehantidily to follow, 
that Where there is clear evidence no act has been done, 
that it is eq ually as clear there has been no conversion. What 
has the plaintiff a right to complain of ? Has the defendant 
injured his property? Has he used it in any manner, or exer- 
cised any act of ownership inconsistent with the plaintiff’s 
right ? He has not, but has threatened to sue the plaintiff if he 
took itaway; and itis admitted on all hands no such action 
would lie. How then does this differ from a case where 
one individual says to another, if you plan your own house, 
eat your own mutton, I will sue you for it. Here the owner 
exercises these acts at the same risk, and y ‘et it would hardly 
be said, this menace was a conversion. 


But a case has been cited from $ Mod. 170, where in 
trover for a tree, upon demand and refusal, plaintiff reco- 
vered, When that case is examined, it will turn out to be 
this: That it was for fourteen lemon trees in boxes, which 
were placed by the plaintiff in the garden of Lord Brude- 
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nell by the Lord’s consent. The Lord afterwards sold, and 
the garden passing through several owners, came to the de- 
fendant, who refused to deliver them to the plaintiff upon 
request. 


Now these trees were placed in a garden which wa: 





NE walled, and which plaintiff could not enter without defend- 
Se | ant would open the gate, and as for the trees they must ne. 
fa cessarily be brought out by the gate. 
Ay eae The defendant there was guilty of withholding from the 


plaintiff the enjoyment of his fruit-trees. Itis to be noticed 
that the conversion was not made a point in the case. In 
| the present case, the lightwood was as accessible to the 
plaintiff as defendant, and has not 11 any manner been with; 
held from him. 


a 
a 


In 5 Bac. Ab. 279, title Honour, it is stated, that demand 


Bea and refusal of a piece of timber, or other cumbersome arti- 
mm ae 8 . ; ; 

a cle, when it has remained untouched, will not support an 
at BY é : : 

ben action of trover. Independently of this authority, from the 


Bi hay reasén of the case, I should hold such action would not lie. 
Consequently, I am of opinion, that the plaintiff cannot, in 
this case, recover, and that the rule for anew trial should 


i be absolute. ‘ 


sae Lowrie, J; The action of trover is the legal remedy to 
recover damages for the unlawful conversion of a personal 
chattel. The lightwood, the subject of the present action, 


4 i is a personal chattel. The levy and sale of the officer were 
OR legal, and the purchase and payment of the money by the 
| ha | plaintiff vested in him the property of the lightwood. The 
| a a article, however, being bulky and toocumbrous to be imme- 
i et diately moved from the land of the defendant, on which it 
Mt ie was sold, the law will presume, unless by some express and 
eu unequivocal act of the debtor such presumption should be 
Bi. destroyed, that it was left there by his consent, and in his 
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»ossession, until the necessary arrangement could be made 
om taking itaway. I think that in all cases, where the con- 
sent of one man becomes necessary, and without which ano- 
ther cannot conveniently enjoy his property, the law presumes 
such consent to be given, unless the contrary expressly ap- 
pearse Whenever, therefore, a man purchases heavy arti- 
cles ata sheriff’s sale, as corn, fodder, hay-stacks, and such 
like, which {tis not presumable he is prepared instantaneously 
to carry them away with him, he may, if not prohibited by 
the debtor, return in a peaceable manner, and lawfully en- 
ier upon the freehold, or into the inclosure of said debtor, 
or other person, or whose land such articles were, for the 
purpose of moving his property. But I amof opinion that 
such presumption of law ceased to exist, as regarded the par- 
ties to this cause, the moment the defendant expressly pro- 
hibited the plaintiff from entering upon his freehold, and 
threatened him with a suit at law, in case he did enter. 


After such express prohibition, the entry of the plaintiff 
could not be a peaceable and lawful one. It is believed 
there is no case where the law has tolerated one man to en- 
ter upon the possession of another for the assertion of a 
mere private right which he may have to a piece of perso- 
nal property, against the express prohibition of him in pos- 
session ; such toleration would be attended with consequences 
very injurious to society. 


[ therefore think that the refusal, &c. as stated in this case 
of the defendant, was such evidence of a conversion as was 
proper to be left toa jury. The conduct of the defendant 
reduced the plaintiff to the necessity of asserting his right 
by an action at law, as he has done. “ If a man give leave 
‘“‘ to have trees put into his garden, and afterwards refuse 
“to let the owner take them, it will be a conversion.” — 
Com. Dig. Action onthe case, Trover (E.) p. 314. 
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This case differs from that to be found in Gilbert’s LAs 
af Evidence, 262; and in 5th Ba. Abr. 257, Trover (B)_ 
where there was a refusal to deliver a beam of timber, which 
might be attended with some expence and trouble ; for here 
was not only a refusal to deliver, but a refusal to suffer the 
plaintiff to take the lightwood into his possession and cart it 
away, and alsd,a declaration that if he, the plaintiff, entered 

upon his freelt Nd for the purpose of doing so | He would sue 


him. 


ET am, therefore of Gpinior, the plaintiff was under no ne- 
cessity, circumstanced as the case was, to enter upon the de- 
fendant’s land against his will; and thereby incur a lawsuit, 
and all the trouble and expence incident thereto; that, on 


¥ 


the contrary, he has taken the legal course, and is well enti- 
} 


tled to judgment. 

Hatt J.—The lightwood which is the subject matter oi 
this action, was legally levied upon and sold to the plaintiff. 
That sale gave the plaintiff a title to it. Now, in its nature, 


it could not be delivered and carried away, as most other 


kinds of personal property could. It was cumbersome, and 
could only be carried away in the manner proposed by the 
plaintiff. If so, he had a right to carty it away in that man- 
per, and the defendant was not exercising a right that be 
ionged to him, when he forbid him to do so; of course, the 
plaintiff’s right was not thereby impaired; his physical 
hower to do himself 7 justice still aati: Had that been 
opposed, then indeed there would have been a conversion. 

Suppose the defendant had sued the plaintiff for carrying 
away the lightwood, he could not have recovered, because 
the plaintiff only did that which the law gave him a right to 
do; that was, to enter on the defendant’s land, and carry 
away property to which he had acquired a legal title, and 
which could be disposed of in no other way. Then the de- 
fendant used threats towards the plaintiff, of no legal signi- 


ficance, and which he ought not to. have regarded. Had 
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“ly the lightwood been within the defendant’s inclosures, and 
—~ admittance had been denied, the case might have been dif- 
ich ferent. But being in the woods, and no barrier interposed 
re but empty threats, I think there was no conversion, and that 
he Judgment should be entered for the defendant. 

If 


Tayzor, C. J.—I cannot discern any reason why a 
plaintiff suing for this sort of property, should be tied up 
to a greater degree of strictness in his proofs, than would be 
-equired from him, were he suing for a slave or any other 
chattel. In ordinary cases, a court and jury would be satis- 
fied with proofs, that the plaintiff’s property in the defend- 
ant’s possession, had been refused on demand; and it 
would seem an anomalous proceeding, to call upon the 
plaintiff to shew that he had endeavoured to take possession 
of his property, notwithstanding an explicit refusal by the 
defendant to deliver it, accompanied by a threat that he 
vould harrass the plaintiff with a suit, if the propetty were 
removed. 


Has not the effect of the defendant’s conduct been to de- 
prive the plaintiff of the just exercise of the rights of own- 
ership in the property sued for? ‘The impression naturally 





made on the plaintiff’s mind wes, that he could not, with- 
out molestation from his adversary, take his own property 
into his own possession ; and I cannot think it would have 
relieved him greatly to be told, that after a tedious and 
anxious defence to a law-suit, his adversary would have all 
the costs to pay. It is true, that the common language of 
the books is, that a demand and refusal, is presumptive evi- 
dence of a conversion ; but I believe it may be assumed as a 
safe position, that it is in all cases conclusive evidence, 
where the defendant had the property in his pessession, and 
detained it without right. Would it bea defence in trover 
for a horse, and proofs made of a demand and refusal, that 
the horse had not been rode by the defendant, but remained 
at large in his pasture? The very statement of the case fur- 
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nishés an answer. I think the good sense of the law on thie 
subject is clearly expressed by Lord Holt, in Baldwin y, 
Cole, G Mod. 212: * The very denial of goods to him that 
‘‘ hasa right to demand them, is an actual conversion, and 
“‘ not only evidence of it, as has been holden; for what is 4 
rake sith ‘* conversion, but an assuming upon one’s self the property 
. ‘* and right of disposing of another’s goods; and he tha: 

iy ft “* takes upon himself to detain another man’s goods from him 
Ba Ba * without cause, takes upon himself the right of disposing 
‘ of them.” 


~~ 


tt Tet the rule for a new trial be discharged, 


Stuart v. Litzgerald—Bail. 


ihe pleas were nul tiel record, death of the principal, pay- 

a | ment and set-off—Surrender of the principal, and a special 

' a plea that the defendant was not sheriff at the time the wri; 
We was executed. 


The plaintiff sued out a writ against Martin Armstrong 
from the county court of Surry, at May term, 1807, but it 
was not returned until November term of the same year, at 

oh which time it was returned with the following endorsement 
Executed, James Fitzgerald.” No bail-bond was taken 
by the sheriff, a judgment was recovered against Martin 
: Armstrong, and this is a scive facias against the defendant, 
aR eg: to subject him to the payment of the judgment recovered a- 
i gainst Armstrong, he having taken no bail bond. The de- 

f fendant was elected sheriff of Surry at May term, 1806. At 

e August term of the same year, he was qualified and gave 

ah bond and security. At May term, 1807, Thomas C. Burch 
was elected sheriff, and qualified and gave bond at August 
ik term following. It appeared from the evidence of Joseph 
Big Williams sen. Clerk of the County Court of Surry, that the 
ni practice of electing at May, and qnalifying at August, ob- 
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We 


s) 
eqined at a time when the law required sheriffs to be com- 
missioned by the Governor, and that the practice has con- 
tinued to this time. It appeared further by his evidence, 
that the sheriff elected at May, did not enter upon the duties 
of his office until he had given bond and qualified at August 
term following his election. It appeared by an entry on the 
docket, at November term, 1807, that the suit was then re- 
turned by consent of Armstrong and Fitzgerald the present 
defendant. It appeared also, by evidence, of the depu y- 
clerk, Joseph Williams, jun. that when Fitzgeraid returned 
the writ at November term, he then observed that he had 
executed the writ in due time, but had failed to return it 
at August court preceding owing to its being mislaid. No 


capias could be found against Armstrong, theme 












fendant; but it appears from an cntygigl 
tion docket, that a capias did issue X 
‘urnable to November, 1809, and that the § 
‘not found.” It further appears, frompt 


“— Msc sen. clerk of the coum 


ant Arm- 
strong, from August court, and was returned by the sheriif 
to November, 1809, ‘“‘ Not found ;” but that the same had 


sheriff, that a capias did issue, against the defenc 


since been lost or mislaid; after which the present scire- 
facias brought against Fitzgerald. The several papers al- 
luded to in this case, accompany the same, and form a part 
thereof. 


The Court adjudged that there was such a record, anda 
verdict wpon the issues’ was found for the plaintiil. The 
jollowing reasons were offered for a new trial, but were o- 
verruled. If the Court should be of opinion for the defend- 
ant, anew trial to be granted : if otherwise, judgment for the 
plaintiff. 

REASONS FOR A NEW TRIAL. 


Ist. That it was adjudged by the Court, that there was a 


Q 




























256 ADJUDGED CASES, IN 





no record. 2d. That parole evidence was received to SUup- 
piv the record 3; which was contrary to law. 3d. That the 
verdict of the Jurv was contrary to law and evidence. © 4th, 


Misdirection of the Court. 
Harn, J. delivered the opinion of the Court: 
It has been obiected for the defendant, that, at the time 


the writ in question was executed by him, he was not the 


oN 





sheriff of Surry county. It is not neccessary to examine 
critically wiether he was regularly, in all respects, chosen 
sheriff for that year, or not; because it appears that he qua- 
lified by taking the oath of office, and acted as sheriff of the 
county during that time, and in that character returned the 
jon executed. After all this, he shall not be 









sj per radict hisown acts. He objects again, by 
| hig ae ca. sa. Which issued against his princi- 


It seems, from the clerk’s execution 
issued and was returned “ not to be 
f ar her, from the oaths of the clerk and 
C é sheriff, that such writ was in the office, 
but hag 





Net been taken-out or mislaid. For these rea- 
sons, we think judgment should be entered for the plaintiff. 





Dodson v. Bush. 





The plaintiifsued out an original attachment against the 
defendant, which was returned to December sessions 1811, 
of the county court, levied on sundry articles ; an@the suit 
was then continued without further order, until September 
sessions, 1812, when judgment by default was entered and 
the cause continued until March sessions, 1813, when the 
deiauit was set aside on motion, and Hill was allowed to en- 
ter into an interpleader, from which the plaintiff appealed to 
the superior court, where the order was confirmed and a pre- 
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-aendo ordered to the’county court. From this order the 


slaintiff appealed to this court. 
Lowrtr, J. delivered the opinion of the Court: 


The act of 1794,0n which the proceedings in this cause 
are grounded, is remedial, and ought to be so expounded 
as to obviate the mischief and advance the remedy intended. 
Lhe object of the Legislature was to speedily settle conflicts 


ing claims to property attached. 


The decision here complained of, is setting aside the 
iudgment by default, after the cause had been pending two 
or three terms. It has not however been shewn, nor is it 
believed, that any evil can arise from such decision. No 
time is limited by the act of Assembly, when the party 
claiming the property attached shall interplead. We think 
he may do so on the return of the writ of attachment, or at 
any time afterwards, so that it is done before final judgment 


P el 
in tne Causee 


The party who interpleads makes no answer to the plain- 
till in attachment, who may, nothwithstanding such plea, it 
he has levied on any property belonging to the deiendant. 
prosecute his suit tojudgment. We therefore think that at 
any time during the pendency of the suit, he may come for- 
ward to insist upon having an issue made up to try the right 
of property. A different construction, such as contended 
for by the plaintiff in attachment, would facilitate the means 
of depriving a citizen, for a time, of his property without 
notices encourage designing men in their attempts to doso, 
and reduce the true owner to the nece Ssity of resorting to 
an action at law for compensation in damages ; all of which 
mischiefs, we think it was the intention of the Legislature. 
in passing the law, to provide against. 


Let the judgment of the superior court be affirmed, 
€ 
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Parish v. Fite. 


Rule to shew cause why a new trial ought not to be grant- 


eG ss 


Virst. That after the Jurv had retired under the 
the charge of the Court, they came into court and wished 
some further evidence ; when the Court permitted two wit- 
nesses to be examined, who had not been previously intro- 


duced. 


Che facts of the case were, that there being two actions of 
the same nature against the same defendant, and during the 
examination of the witnesses, in the second cause, (and 
whilst the first Jury were out deliberating on the first) two 
new witnesses appeared in the secoud, who deposed to two 
facts, which were inthe opinion of the Court important, and 
whose evidence would have been equally so in the first 
cause. After the second Jurv had retired, the first came 
into court, and stated that they were not likely to agree and 
wanted some further information; upon which the counsel 
for the plaintiff moved for leave to introduce two new wit- 
nesses, Who had not been before examined, and which the 
court granted ; and which is the irregularity, upon which 
this rule is obtained. 


Locke, J. delivered the opinion of the Court: 


It must be admitted that the regular and proper practice 
would be, never to suffer witnesses to be introducedwafter 
the first examination, but especially after the ar uments of 
counsel are closed. Yet we are of opinion that the discre- 
tion of the Judge must govern this rule of practice. The 
reason of the rule is grounded on the temptation it holds 
out for committing the crime of perjury. That whefi a 
cause has been argued, & the party discovers the points on 
which itis to rest, the Court will not permit a party to sup- 
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port the weak parts of his case, by a re-examination of the 
case. And we think it is right in every case to adhere to 
sucha practice, unless the Court discovered the necessity of 
a re-examination, and that it will not be productive of the 
evilon which the rule is founded. Inthe present case, the 
Jury were in great doubt, and the evidence was sought for 
and asked by them. To satisfy them and relieve them from 
difficulty, at their request, the evidence was permitted to go 
to them. We are therefore of opinion that such evidence 
was properly permitted in that case, and that the rule ought 
to be discharged. 


Cotton Ve Beasely. 


This was an action of debt on a bond for fifty dollars, 
claimed in consequence of the plainuff’s having won a race, 
made and run pursuant to certain articles. The plaintiff 
deposed that the bond was not in his custody or possession ; 
that it was deposited in the office of the clerk of the county 
court; and that he had made repeated applications for it 
without having procured it. This testimony was objected 
to on the part of the defendant, but admitted by the Court. 
The clerk of the county court swore that he had searched 
for the bond in vain, and in his belief it was not left in his 
ofice. A witness then swore, that a bond for fifty dollars, 
payable either on demand or when the race was to be run, 
was staked in his hands by the plaintiff and defendant, with 
condition to be delivered to the winner of a horse-race. The 
same witness also swore, that some time prior to the date of 
the articles, a parol agreement to run a race was made be- 
tween the plaintiff and defendant. But the articles now pro- 
duced were executed in consequence of the parol agreement, 
and were signed, &c. by the parties on the same day on which 
they were written and bear date; and that they were then 
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attested by him. The introduction of these articles as evi. os 
dence was objected to by the deiendant’s counsel, but ad “ 
mitted by the Court. | c 
rn 

There was no evidence that the distanee run was ascer- ‘ 
tained to bea quarter of a mile ; but it was proved that im- 
mediately after the race was rnn, the defendant acknowledged ( 


he had Jost it, and that the bond was delivered by his di- 


rection to the plaintift. 


Upon this latter evidence, it was left by the Court to the 
Jury to decide whether the distance run was a quarter of 4 
mile; but the Court did not instruct the Jury that any 
ascertainment or measurement of the distance was necessarv 
to be proved. The Court stated to the Jury, that no parol 
evidence was admissible to connect the bond with the agree- 
ment 3 that they must look into the agreemeng and cansider 
the description of the bond given by the stake-hoider, in 
order to decide whether the bend declared on is the one 
which was staked, in pursuance of the articles, to secure the 
payment of the money lost on running the race: ‘That having 
decided this point, they would consider whether the race 
was run according to the articles, with respect to distance, 
time and circumstances ; and whether it was run fairly and | 
according to the usages of racing. Upon this, the Jury found L 
a verdict for the plaintiff, for the sum of twenty-five pounds, 


/ 


assess his damages, to five pounds and costs. 


Hatt, J. delivered the opinion of the Court. 





It has been objected that parol evidence shouid not be in- 
troduced to prove the contents of the bond, because the act 
on this subject declares that, on every trial, an obligation 
for the amount of the money, ‘&c. bet, shall be produced— 
That is true, and the Legislature no doubt had it in view 
to compel parties to produce evidence of higher dig- 
nity, as to racing contracts, than before by the rules of law 
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were required. But before that act passed, had the sum bet 
and won been secured by a written obligation, it was 7 
cumbent on the plaintiff to produce it. Soitis in all cases 
necessary to produce the instrument of writing on which a 
suit is brought 3 and this can only be dispensed with where 
it appears that such instrument has been lost through acci- 
dent ; in such case, the plaintiff will be excused and may 
give evidence of its contents. So with respect to the bond 
in question, the act requires it to be produced; but ii satis- 
factory evidence of -its loss by accident be given, parol 
evidence of its contents should be received. 


It has been objected that the articles should not be received 
as evidence, because the contract ‘whieh they contain was 
made prior to the date of the articles, but not committed to 
writing until the day they bear date. Whilst the contract 
stood as a mere contract by parol, it was a nullity ;+- 
but the moment it was committed to,writing, it became for 
the first time, such a contract as the Act of Assembly re- 
cognizes, and of course, it was proper to receive it as evi- 
dence. So far the superior court acted correctly. But it 
appears from the case sent up, thatthe plaintiff himself was 
introduced to prove the loss of the obligation. It is a very 
general rule that a party shall not be a witness in his own 
cause ; any exception from that rule must be founded in ne- 
cessity. Now it is very truce, that the party himself very 
frequently is the only witness of the loss a a paper; and if 
there could not be a remedy ior him without the aid of his 
own ¢€stimony, it ought to be received from the necessity 
of the case. In answer to this, it may be observed, that he 
has a remedy in Equity, where he will be at liberty to swear 
to the loss of the obligation, and where the defendant will 
also be at liberty to make any answer he pleases upon oath, 
and when, too, if a decree is made for the complainant, it 
will be upon condition that he enters into bond to indemnify 


the defendant against any demand which may be made 
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against him in consequence of such lost bond. It seems no 
to be right, that the plaintiff shall be permitted to become g 
witness at law, and not the defendant. Suppose the plain. 
tiff swears at law that he has lost the bond, the detendayt 
will not be permitted to swear that he has paid it, taken jt 
up and cestroyed it. It seems wrong that the partics should 
stand upon any other than equal grounds. In a court of 
equity they will both be heard upon oath. The plaintiff 
can require no more than that he may proceed at law, if he 


can make out the loss of the obligation by disinterested tes- 


timony. ITrepeat again, if he wishes to become a witness e 
in his own cause, let him bring his suit in equity. 4 


A newtrial should be granted. 





Mann ve Parker. 


This was an action on the case, in the nature of deceit, 
for a fraud in the sale of a negro wench and child. It ap- 
peared in evidence, that the plaintiff, who was a speculator 
in negroes, applied to the defendant for the purpose of pur. 
chasing the aforesaid negro woman and child ; that the de 
fendant said he wished to sell them, named his price, and 
old the plaintiff, ‘* go into the kitchen, look at the negroes 
and judge for yourseli ;” that the plaintiff continued there 
while the defendant and his family breakfasted, and upon 
the plaintiff’s coming out of the house,the defendant asked 
the plaintiff how he liked them, who answered, “ verygmeell “a 
that a bargain was concluded, and a day agreed on when 
the negroes were to be delivered, and a bond for the pur- 
chase money executed; that on the day, the plaintiff was 
Hl, asked by one Tisdale, who was a partner with him in the 
| purchase, what kind of bargain he had made, to which he 

i replied “TIT have got a likely wench, and the child is mid- 
i *‘ diing;” that after a bill of sale and a bond were executed, 
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the defendant said to the plaintiff “‘ if you wish to be off the 
‘“‘ bargain you may : I can get the same price from another 
“man, and you are at liberty either to take the bond or the 
“bill of sale.” The plaintiff replied, ‘‘ he had bought the 
“negroes and would hold him to his bargain.” It further 
appeared in evidence, that the defendant had bought the ne- 
groes in question at a public sale, about nine months before 
the sale of them to the plaintiff, and the child at the time 
of the latter sale was between fifteen and nineteen months 
old, and at that age it was not able to walk, talk or move, 
except upon its back backwards; that the plaintiff shortly 
afterwards carried them to South-Carolina with others, that 
a snow fell on their journey, that the child was neglected by 
its mother, was attacked with a dysentery, in common with 
other negroes in company, and when they got there the plain- 
tiff could not sell the child, but gave it away. One witness, 
who lived in the family of the defendant at the time the 
plaintiff went to examine the mother and child, said the 
child appeared to be well and ate hearty, but thought it 
might appear to the most common observer that the child 
was not altogether right. ‘The witness further declared that 
the defendant ane day observed (looking at the child) “ I 
‘“‘ wish you were on the Sand-hills and I had my money for 
&% you.” 


There was no evidence that the defendant knew of any 
latent defect, other than that the child was kept in the house 
where the defendant and his family eat, or if knowing of any 
that he endeavored to conceal them; and the person who 
had sold the negroes in the character of executor or admi- 
nistrator, testified that he knew of no defects. 


Upon this evidence, the Court left it to the Jury, with 
directions, that if they believed that the negro child was un> 
sound, and its defects were knownto he defendant, and he 
failed to disclose them or endeavored to conceal them, or 
was guilty of any fraud or misrepresentation, they ought to 
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find a verdict for the plainuff; but that if, on the contrary, 
they believed the defects, if any, were unknown to the seller, 
and he had been guilty of no fraud, or if the defects were 
known, and of such anature as to be discovered by a com- 
mon observer, and the plaintiff had an opportunity of satis. 
ing himself on this head, then they ought to find a verdict 
for the defendant. 


There was a verdict for the defendant, and a motion for 
anew trial, which upon argument was refused ; whereupoa 
the plaintiff prayed an appeal, which was granted. 


Lock, J. delivered the opinion of the Court: 


From the above statement, it appears, that the plaintiff ix 
this case was entitled to a verdict and judgment, provided 
the evidence adduced was sufficient to satisfy the Jury that 
the defendant had knowledge of the defects of the property 
by him sold to the plaintiff; and that the cause ‘was submit- 
ted to the Jury on that point. The Jury, however, have 
found in favor of defendant ; and a motion was made, and 
a rule granted to shew cause why this verdict should not be 
set aside and a new trial granted, as being either directly 
contrary to evidence, or at least contrary to the weight of 
evidence. It cannot be denied, I apprehend, at this day, 
that if the present case can with propriety be brought with. 
in either of the above rules, that then the Court ought to 
grant a new trial. We must then advert to the facts stated 
in this case, and endeavor to ascertain whether they, are not 
such as ought to have induced the Jury to give a contrar} 
verdict. 


It appears that the defendant purchased the child in ques- 
tion nine months before the sale to the plaintiff, and during 
that time it remained in the same house where defendant 
usually breakfasted and dined. The child was advanced 
to theage of Aftcen or uineteen months old, and utterly in- 
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capable of walking, talking or moving, except on its back 


backwards. Is it Rkely, then, that adefect soapparent would, 


diring all this time, and with so many opportunities of ob- 
servation, escape the notice of the deiendant or some portion 
of his family who would communicate it to the plaintiff? If 
we were to judge of this defendant, as (from our experience 
and knowledge of mankind) we would judge of ourselves, 
the inference is irresistibly strong to prove knowledge in the 
defendant. But this is not the only fact: A day is appotnt- 
ed for the delivery ; and when piaintiif arrives to receive 
his property, without the least intimation of dissatisfaction 


} 


on the part of plaintiff, the detendant proposes to recant, 
but plaintiff refuses. What then could induce this proposi- 
tidn on the part of defendant ? The reason assigned by him- 
self was, that he could get the same sum, but no more, from 
another person. He would therefore gain nothing by this 
recantation, except the trouble of making anew bargain, an 
interest whichfew men covet. I incline, however, to believe 
this was not the true reason of the proposition; but that he 
expected, if a suit should be brought against him for the 
fraud practised on the plaintiff, prooi of this propositionwould 
tend to shew his innocence; whereas I think it shews his 
guilt. But if these two circumstances, should be thought 
insufficient, or leave the fact doubtful (in which case the 
rule ought to be discharged) it would seem that the declara- 
tions of defendant, when coupled with them, places the fact 
veyond the possibility of a doubt. It is stated in the case, 
that some time before the sale to plaintiff, the defendant 
when yiewing the child in question, said “ I wish you were 
“on the Sand-hills, and [had my money for you.” Surely 
this declaration proves, that defendant had, after his pur- 
chase, discovered something in the child, which in his esti- 
mation impaired its value, and made him willing to have 
his money again. To this evidence on behalf of plaintiff, 
there is nothing, or at least very little, opposed on behalf of 
defendant. Although the case states that no direct evidence 
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was given of defendant’s knowledge except the above facts, — 

yet I think these three circumstances, taken together, cap. = 

not fail to satisfy the most cautious individual that defend. re 

ant had this knowledge, and that he concealed or did not dis. ed 

close the defect to the purchaser. I therefore cannot viey - 

this verdict in any other light than that of a verdict against sie 

evidence, or (to say the least) the weight of evidence, and . 

against the justice of the case. : 

Let the rulc, therefore, be made absolute, and a new tria we 

be granted. » ti 

at 

— th 

a 

rt Bank of Newbern v. Taylor. u 
| c 
Idem v. Mastin. 6 

t 


Motion for judgment against the defendant, under the act 
incorporating the Bank, which authorises judgments to be 
entered up the first term, where the note was made negocia- 
ble at the Bank. ‘The certificate of the president and cashier 
as tothe amount of the debt was exhibited, and the required 
| notice proved. The defendants pleaded that the right claim- 
| ' ed by the plaintiffs, to have judgment of their demand on 
; ri motion and notice, is unconstitutional aad ought not to be al- 
lowed. 





A very full argument was made at January Term, by 
Gaston for the plaintiff, and Cameron for the defendant ; 
when the Court took time to advise ; and now their opinion 
was delivered by 


Hatz,J. It is not questioned but that the Legislature had 
the power to grant the charter which is the basis of the New- 
it bern Bank. ‘The object of this grant was the public good, 
which while the Legislature had in view on the one hand, the 
grantees had their individual good in view on the other. ‘To 









































247 





THE SUPREME COURT. 









™ carry into effect, then, the scheme of the Bank, it became 
bes ‘ necessary for the parties to enter into arrangements for that 
al 
end. 
dis. 


lew 


purpose: Amongst others, they adopted the one complain- 
ed of, namely the summary mode of proceeding against their 
debtors. It is objected that this is a violation of the 3d sec- 
tion of the bill of rights, which declares, “ ‘That no man or 


inst 
“ set of men are entitled to exclusive or separate emoluments 


= “ or privileges from the community, but in consideration of 
|“ public services.” I think that objection will vanish when 
we reflect that this privilege is not a gift, but the considera- 
tion for it is the public good, to be derived to the citizens 
at large from the establishment of the Bank. It is not for 
this Court to say whether the Legislature made a good or 
a bad bargain ; it is sufficient to see that they contracted 
under legitimate powers, and their contracts under such, we 
can have no control over. If we have, we might as well 
say, we will make such contracts for them. Although it is 
the duty of this Court, as far as they can, when they believe 
a law to be. unconstitutional, to declare it, yet they will not 


de 

undertake to do so indoubtful cases. Mutual tolerance and re- 
ij spect for the opinions of others require the exercise of such 
41 ° ° ° . ° 

F power only in cases where it is plainly and obviously our 
. duty to interfere. 

n It is not for this Court to judge of the expediency of the 
a 


measure, nor to estimate its anticipated or actual benefit or 
injury tothe community. Those are considerations strictly 
of a legislative nature, and the competent authority has pro- 
nounced upon them. 





| 


Carthy vy. Webb. 


Daniel Carthy applied to the County Court of Orange for 
administration on the estate of John Casey, deceased. This 
application was opposed by James Webb, on the cround of 
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bis being tne iargest creditor in the State. The Cou, 


verruled the application of Daniel Carthy, from which decj. m 
sion he prayed and obtained an appeal to this Court. The al 
cause came on to be heard this term; and it appeared in ¢. ti 
vidence to the court, by the testimony of Samuel Turren. e 
tine and John Umstead, that John Casey died intestate, i, IE o 
Hillsborough, about the 4th July, 1812, leaving Daniel Car. IRR s! 
thy of Newbern, his next of kin in the United States, and 5 
had two Sisters in the Kingdom of Great Britain about six rf 
years ago. ‘The witnesses aforesaid proved that the saic I 
Daniel was the first Cousin of the deceased John Casey.— i 
The said James Webb proved a debt due to him of two Hi 
hundred dollars, no other creditor of a higher nature apply. ¢ 
ing for administration. 


The case was argued by Brown and Nasu for the plain. 
tiff,.and Norwoop for the defendant. 


Tay tor, C. J. delivered the opinion of the Court. 


As the sisters of the intestate, who are his nearest of kin: 
dire resident bevond sea and subjects of a hostile country 
they are certainly disqualified from administering on his 
effects. ‘This principle may fairly be extracted from th: 
numerous cases on this point, which are however so muc! 
in conflict, as not to yield any satisfactory information o: 


the question, whether an alien enemy may bring an actionas 





administrator. The two cases in Cro. Eliz. 142 and 683. 
are in di 


pe 


‘ect opposition to each other. The true rule pro- 


bably is, that even an alien enemy may rightfully act as ex- 








ecutor or administrator, if resident within the State, by the 
permission of the proper authority ; but without such autho- 
rized residence, he must be subject to all the incapacities 
which appertain to his ciyil-condition. For this reason, it 
Hi is wholly unnecessary to go imto the enquiry, whether the 
sisters of the intestate are living or not, for takisig them to 
be so, it does not in our opinion weaken the claim of the 
plaintiif. 
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Considering the act of 1715, in reference to the provision 
made on the same subject, by the two statutes of 31 Ed. 3 
and 22 Hen. 8, it would seem to be exercising too great a la- 
titude of construction to pronounce, that because the near- 
est of kin labour under an impediment, therefore all the next 
of kin shall be ‘excluded, and that the claims of a creditor 
shall be preferred to those for whose primary benefit the 
statutes were enacted. On the contrary, the natural mean- 
ing of those laws seems to be, that ifadministration cannot 
be granted to the nearest of kin, on account of some existing 
incapacity, it shall be granted to the next after him, qualified 
to act, and that the creditor shall be postponed, if any of them 
claim the administration within the time prescribed by law. 
Let admimistration be granted to the plaintiff. 


ee 


Carr v. Hairston. 


The County Court of Stokes ordered that the road cross- 
ing Dan-River at Bostick’s old place should be disconti- 
nued ; and after this order was made, Hairston run a fence 
across the road, and kept it up for the space of one month 
and more. Carr brought a warrant to recover the penalty 
given bythe 13th section of the act of 1784. The road was 
discontinued without the intervention of a jury: And it is 
submitted to the Supreme Court, to decide, whether, as the 
order for discontinuing the road was not founded upon the 
report of a jury, the same be valid and effectual in law to 
discontinue the said road. If it be not, judgment to be en- 
tered for the plaintiff; otherwise for the defendant. 


Hrnperson, J. delivered the opinion of the Court. 


By the act of 1784, in the laying out, altering, or changing 
roads, the interposition of a jury is necessary ; and the law 


/ 
. 


has directed that damages mav be assessed and the most 
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proper grounds pointed out, over which the road shall run. ‘pl 
But in deciding in the first instance, that there shall be aroad ae 
in a particular section of the country, or in discontinuing 
such roads asmay be deemed useless, a jury has nutaing to 
do; the whole power is given to the court. We therefore think n 
the order of the County Court, discontinuing the road in 
question, is a legal one and such as the court might well , 
have made. It follows therefore that the defendant is enti. 
tled to judgment. 2 
abl 
‘ Hunter Hunter v. Fackson & Fackson ps 
This was an action of covenant founded on the following 4 
articles : ein 
** State of North-Carolina, Franklin County. 
** Articles of agreement made and concluded this day by 1 
‘and betweenHenry Hunter and Benjamin B. Hunter, of the p 
“one part, and Alsey Jackson and William Jackson, (Miller) h 
i ‘‘ witnesseth that the said Henry and Benjamin B. Hunter do { 
* agree torun a certain horse calledScoredouble, carrying one t 
** hundred and fifty five pounds,against a certain horse known & 
‘* by the name of Brutus, carrying one hundred and forty five t 





‘** pounds, which they the said Alsey and William Jackson 
et “* (Miller) do agree to run ; which race shall be run at Henry 
“* Hunter’s paths near Tarborough, one quarter of a mile, on 
“* the first Thursday in April next, at or before four o’clock 
| ‘¢in the afternoon, for the sum of five hundred dollars, to be 
th ** staked in bonds with approved security the said Hunters 
‘“‘ agreeing to give said Jacksons choice of paths and twenty 
‘“‘ five dollars as a compensation for running in the above 
‘** named paths. Which race shall be entirely void provid- 
“* ed either of the principals or either of the said horses should 
“die before the above named day; otherwise to be run 
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nlay or pay- In witness whereof we have hereunto set 
‘“ our hands and seals, this first day of December 1810. 


“tH. HUNTER, (Seal) 

| ‘© REN, B. HUNTER, (Seal) 

ss Witness a «© ALSEY JACKSON, (Seai) 
« B.C, PERSONS. “WM. JACKSON, (Seal) 


The plaintiffs declare upon the following breaches : 


ist. That the defendants did not stake their bond agree- 
ible to the articles. 


2d. That the plaintiffs beat the race. 


The plaintiffs proved that on the day named in the 4rti- 
cles, the ground was measured, and the weights made out: 
“hat precisely at four o’clock, one of the judges, who held 
the watch, proclaimed that fact; immediately upon which 
both the parties started: That plaintiff’s horse came out 
twenty feet foremost, bearing his proper weight—Start even : 
There was no evidence that plaintiffs offered any choice of 
paths to defendants, or that defendants complained of not 
having choice: There was no evidence that either of the 
parties said any thing respecting a stake-holder to deposit 
bonds with. ‘There was evidence that the plaintiffs gave to 
one Of the judges chosen by himself a paper writing of which 
the following is copy: 


“ For value received, with interest from the date hereof. 
“ we promise to pay to Alsey Jackson or Alsey Jackson and 
“ William Jackson (Miller) or order, five hundred dollars. 
‘ Witness our hands and seals, this 4th April, 1811. 

“H. HUNTER, (Seal) 
“LEWIS FORT, (Seal) 


Which was delivered to his said judge, after he was cho- 
sen, the day the race was run; There wasno evidence that 
ihe plaintiffs, or either of them, gave defendants any notice of 
the above deposit, or that the purpose thereof was explained to 
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the depositee ; but depositee conceived himself it was staked 
on saidrace. Nor was there any evidence that the plaintiffs 
called upon the defendants or either of them, tomake a like de- 
posit on their part; or that either of them had notice of the 
deposit by plaintiff’s; or that the defendants, or either of 
them, had ever seen the bond, or had been informed of its 
contents, or knew that any such was executed. ‘The plain- 
tiffs called a witness, who testified that he had been conver- 
sant i the rules of horse-racing, and gave it as his opinion 
the suid deposit was a proper stake, and said his opinion 
was confirmed on a race with a certain Col. Bynum. The 
witness being pressed for time (the hour at which they were 
to start having nearly arrived) made a similar deposit ; and 
that Col. Bynum, who was reputed to be experienced in the 
rules of racing, being unable to make up his stake, and not 


running with the witness, paid the money. 


There was evidence thata few minutes before the hour of 
four, plaintiffs called upon defendants to make ready, the 
time was nearly out. Said witness also declared it was ge- 


nerally the case to choose a stake-holder. 
Haz, J. delivered the opinion of the court: 


[t is of no importance to enquire, whether the defendants 
made out their stakes, agreeably to the cortract, or not, pro- 
vided they lost the race. ‘They are as much liable for one 


, 
t 
t 


breach as two, provided the plaintiffs complied with all the 
requisites ofthe contract. But if they have omitted to com- 
‘'y in any one particular, they are as much disabled to re- 
cover, as the defendants to defend themselves successfully 
case they had done so. ‘Then have the plaintiffs shewn 
that they themselves staked agreeably to contract? I think 
they have not. Because, in the first place, the bond staked 
by them was only signed by one of them; and in the se- 
cond place, if it had-been signed by both, the defendants 
had no notice of it, to which they hada right. Suppose the 
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plaintiffs not to have been worth $500, had they not a right 
io know who the security was? It was expressly stipulated 
that approved security should be given, which shews that the 
parties distrtued each others ability to pay. But again what 
would have been the situation of the defendants, in case they 
had won the race, and the plaintifts had been insolbent, and 
had said nothing about the bond pretended to be staked ¢ 
Or suppose by some means, in that situation, they had come 
to the knowledge, that such a bond was in the hands of one 
of the judges, could they have recovered it of him as stake- 
holder? He did not know himself, that it was placed in his 
hands for that purpose, or on what account or for whose be: 
nefit it had been delivered to him. 


The case is too plain to admit of a doubt. As to what 
the witness said about the rules of, racing, it is neither en- 
titled to notice or respect. If such be the rules of racing, 
[ should be sorry to consider them to be the rules of this 
court, being founded neither in reasou or justice. Judg 
ment therefore for defendants. 


Nicholsen v. Hilliard. 


The following questions are submitted to the Supreme 
Court for their decision : 


1. Shall one who has purchased lands withouta warranty be 
permitted to give copies of title deeds, except of that im- 
mediately to himself, in evidence, without an affidavit by 
himself to account for the non-production of the originals : 


c 


2. Shall a purchaser with general warranty, be permitted 
(Oo give such copies in evidence without such affidavit. 


3. Shall a purchaser ata Sheriff’s sale be permitted to give 
such copies in evidence without such originals ? 
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for 


Tayxior, C. J. The law, proceeding upon the rule that 
the best evidence the nature of the thing is capable of shall 
be produced, requires a person who ought to have the custo- 
dy of a deed, to exhibit it to the Court, in the necessary de- 
duction of his title. And in such case, a copy from the re- 
gister’s office, or even inferior evidence, has, by the constant 
practice of this State, been admitted upon the oath of the 
party, that the original is lost or destroyed: If it be in the 
adversary’s possession, notice to produce it must be given 
to authorise the introduction of secondary evidence. But 
where the law does not suppose a party to have custody of 
the deed, either as party to it, or as privy in representation, 
it admits, at once, the inferior proof, without requiring his 


oath as to the original. 


‘The cases in which a party ought to have custody of the 
original deeds, and where, consequently, he will be compel- 
led to produce them, or account for their absence, are stated 
in Gucrhuerst’s case, 1. Rep. 1. where land is sold without 
warranty or with warranty only against the feoffor and his 
heirs, the purchaser shall have all the deeds as incident to 
the land, in order that he may the better defend it himself—- 
But if the feoffor be bound in warranty and to render in va- 
lue, he must defend the title at his peril, and the feoffee i: 
not to have custody of any deeds that comprehend warranty, 
of which the feoffer may take advantage. A purchaser ata 
sheriff’s sale may give the copies in evidence, where it is ne- 
cessary to deduce the title of him whose land was sold, be- 
cause he is only privy in estate, and is not supposed to have 


custody of the originals. 


iMealor v. Kimble. 


Action tor money had and received to the use of plaintift. 
On the trial, the plaintiff produced the following instrument 


of writing, to wit: 
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‘« March 22d, 1808, then received of James Mealor a to- 


. 


‘ bacco note, inspected at-Petersburg, weight 1415 pounds 
“nett, which I aim to sell at Petersburg, or elsewhere, for 
‘the best price I can get for it, and the money to be placed 
“to the credit of John Cheeks, executor of James Mealor, 
* obtained the 9th January, 1808, and I, the said Benjamin 


t 


o 


Kimble, am to retain to myself what Thomas Moody owes 


** me out of this money.” 


Signed, 
; “ BENJAMIN KIMBLE-’’ 


The aforesaid receipt was proved to be in the hand wri 
ting of the defendant. The plaintiff further proved, that in 
the Augusz of the year 1808, the defend2nt sold the tobacco- 
note above described to Dudly Clanton, of the county of 
Warren, at the price of 4 dollars per cwt.’and on the 25th 
of December afterwards, received the moncy of Clanton, the 
tobacco being sold upon short credit. ‘The plaintiff pro- 
duced upon the trial an account stated in the following words, 
to wit : 


* Benjamin Kimble, Dr. 
1808 “To Fames Mealor. 
** ‘To balance of hogshead of tobacco, weighing 1415lbs. 
‘nett, from 19s. to 24s.” 


This account was also proven to be in the hand-writing of 
the defendant Kimble. ‘The plaintiff proved upon the trial 
that, some time in the month of May, 1808, after the de- 
,endant’s return from Petersburg, upon his being asked whe- 
ther he had sold Mealor’s tobacco, and if he had, at what 
price, the defendant replied, that he had sold it at 19s. 
percwt. It was proved and admitted upon the trial, that the 
defendant paid to Mealor’s yse the amount of the tobacco 
specified in the receipt at 19s. per cwt. 


On the part of the defendant, the deposition of Gideon 
Johnson, of Petersburg, was read in evidence, which states 
the following facts, to wit: 
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That on the first day of April, 1808, Benjamin Kimbie, 
the defendant came to the store where the deponent lived, 
insaid town. ‘The deponent asked him if he had sold the 
hogshead of tobacco which his negro had some time previous 
brought down, and had inspected at Cedar Point warehouse. 
He answered no, though he wished to sell the same then. 
The deponent offered him 20s. per cwt. After some minutes 
he agreed the deponent should have the tobacco at 20s. per 
cwt. which he paid him. Kimble then offered to sell the de- 
ponent a hogshead of tobacco, which he said belonged to 
his neighbor. The deponent refused, knowing nothing of 
the quality. Kimble then observed, that he should like to 
get the same price for his neighbor’s as he had got for his 
own. ‘The deponent then observed to him that he did not 
want that hogshead at all, and advised him to some purcha- 
ser, who was buying upon the face of the note. He went off 
and returned without successe ‘The deponent then proposed 
purchasing the other hogshead of his, which Kimble ob- 
served he intended holding up for a better price. The de 
ponent having seen this hogshead the same day, made him 
an offer of 19s. per cwt. which he agreed to take, and keep 
his neighbor’s tobacco for himself, as his would sell for the 
best price. The price of tobacco was then 18s. and the de- 
ponent does not recollect of purchasing any other tobacco oi 
Kimble that year. The defendant farther proved that Clan- 
ton parted with the tobacco note purchased of Kimble at 24s. 


Upon the aforegoing facts, the plaintiff insisted he was en~ 
titled to a verdict for the difference between 19s. and 24s- 
for 1415 pounds of tobacco; but the Jury, under the charge 
of the Court, gave their verdict for the defendant. Motion 
for a new trial, upon the ground of a misdirection of the 
Court. 


SEAWELL, J. delivered the opinion of a majority of the 
Court : 
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From this case, it is evident, that the defendant acted as 
agent or trustee for the plaintiff; and that it was the under- 
standing of the parties, he was to have nothing for his trou- 
ble. And it is equally clear that the agent accounted for 
the tobacco at 19s. (under pretence of having sold for that 
price) and afterwards sold for 24s. by which he gained 5s. 
in each hundred weight. 


But it is attempted to be inferred from the statement, that 
the defendant was unable to sell the plaintiff’s tobacco for 
as much as 19s. and with a view of obliging him, substituted 
one of his own hogsheads that would command that price.— 
Without enquiring whether there is sufficient evidence of 
fraud in the conduct of the defendant to overrule the verdict, 
we are of opinion, that it is not in the power of an agent to 
become a purchaser himself, without leaving it also in the 
power of his principal to put an end to the sale ; to prove 
which, 2 Brown. Ch. Rep. 400, 430, and 5th Ves. jun. 680; 
are very much in point. In the present case, the plaintiff 
has elected not to be bound by the exchange of the tobacco; 
which the defendant, in his representative character, thought 
fit to make with himself; and calls upon him to account for 
the fullamount, and no more, oi the tobacco he was entrusted 
to sell, and which he has sold; and this we think he is en- 
titled toby law, and that therefore the rule for a new trial be 
made absolute. 


Harri, J. It seems, that the plaintiff, being indebted; 
did on the 22d March 1808, deliver to the defendant the 
tobacco in question, to be by “him sold, and the money a- 
rising from the sale to be applied towards the discharge of 
his debts. In the course of a week after that time the de- 
fendant attempted to sell the tobacco in the town of Pe- 
tersburg. The price of tobacco at that time, on the face 
of the note, as it is called (that is although it had passed 
inspection but the quality unknown to the purchasers,) was 
{8 shillings. Now had Kimble sold the tobacco, for that 





































25D ADJUDGED CASES, i* 

nrice,no blame could have been attached to him. Bui his 
own tobacco having been opened and looked at command: 
ed a better price. He therefore substituted this in the room 
of it, and sold it for 19 shillings, and applied the money to- 
wards the discharge of the plaintiff’s debts as he had agreed 
to do. At what time indeed does not appear, but there is 
no complaint on that score. In the month following he sta- 
ted, when asked, that he had sold Mealor’s tobacco at i9 
shillings. Now as he had not sold Mealor’s, but his own 
tobacco, avowedly a substitute for it, and that for a greatei 


price than Mecalor’s_would have brought, ahd applied the 
n fealor’s use, he thereby, I think, made Mealor’s 
toba s own, and had it fallen in price after that time, 
he n aeve borne the loss. - Let it be remembered, that 
t! ioalle gaion or proof of fraud in the deféndant.—. 
Miontas after this time when Mealor’s debts were paid off, 
in montr of August, the tobacco was sold for 24 shil- 


s, on a credit of four or five months, and it is alledged 
that the plamtiff is entitled to the difference between 19 and 
24 shillings. If Kimble had kept his own tobacco, the pro- 
bability is, tnat he might have sold it for more than 24 shil- 
lings. There can be nodoubt, but he could have sold it for 
as much. And had he kept it and done so, things would 
have been precisely as they are, except that the plaintiff 
would be rather more than 14. shillings poorer than he is. It 
matters not that the tobacco sold for 24 shillings. Had it 
shld for 4 shillings only, the defendant must have borne the 
loss. Besides, itis well knownthat tobacco generally rises 
in price from the time it is inspected, at least for one year.— 
From this view of the case, rather than the defendant should 
be compelled to settle with the plaintiffs at 24 shillings per 
hundred, the plaintiff should return to the defendant 1 shil- 
ling per hundred, ratingthe tobacco at 18 shillings, the 
price it bore, when he substituted his own in the room of it 
anc sold it for 19 shillings. But it is said that a trustee 
shall not become a purchaser, and the case of Fox v. Mac- 
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treth,; 2 Brown, 400—Forbes v. Ross, 2 Brown 430— 
Whichcote v. Lawrence, 3 Ves. yr. 740—and Campbell v. 
Walker, 5 Ves. jr. 678—are relied upon. This position 
cannot be admitted except under certain limitations. I will 
examine it, but without believing that its solution is indis- 
pensably necessary to a decision in the present case; for I can 
view no other person as the real purchaser but G. Johnson. 


In the first of the cases cited, the trustee who purchased, 
was decreed still to be a trustee, because he was guilty of a 
fraud in taking an undue advantage of the confidence re- 
posed in him. That casé is founded in reason and justice, 
and ought to be considered good authority, when a similar 
case shalloccur. Inthe case of Forbes and Ross, no fraud 
was alleged against the trustee; but through a misappre- 
hension of what his duty was, he took money to himself at 
four per cent. which the testator had directed to be laid out 
at the most that could be got for it; giving asa reason for 
so doing, that the testator had loaned him money upon 
those terms during his life. It appeared also, that the trus- 
tee was a man of large property. ‘This is a short, and cer- 
tainly was avery plain case, for although there was no 
fraud alledged in the trustee, yet he became a gainer and his 
cestui gue trust a loser by his conduct, and it matters not 
whether such conduct was induced by fraud or happened 
through ignorance. In the case of Whichcote v. Law- 
rence, the Chancellor observes, “ that it is not true, as a na- 
‘“‘ked proposition, that a triistee cannot buy of the cestu? 
“gue trust,” and goes on to qualify it by further observ- 
ing, “ that it is plain, in point of equity, and a principle of 
“clear reasoning, that he who undertakes to act for another, 
“in any matter, shall not, in the same matter, act for himself ; 
‘ therefore, a trustee to sell shall not gain any advantage by 
“being himself the person to buy; because he is not acting 
“with that want of interest, that total absence of temptation, 
‘that duty imposed upon him, that he should gain no pro- 


“ fitto himself.” In the same case his Lordship observes, 
S 
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that he does not recollect any case, in which the mere abs 
stract rule came distinctly to be tried, abstracted from the 
consideration of advantage, made by the purchasing trustee ; 
for unless advantage is made, the act of purchasing will ne- 
ver be questioned. Fromthese authorities, then, it appears, 
that courts of equity interfere to declare trustees still to be 
trustees, where a benefit accrues to themselves, and a loss to 
their cestui gue trust, in consequence of their having be- 
come purchasers. If, then, Kimble was the purchaser of 
the tobacco in question, that purchase is not shaken by the 
principles on which these cases profess to have been deci- 
ded ; because he gained no profit to himself thereby, and, in- 
stead of a loss, a benefit accrued to the plaintiff. It remains 
to be seen what bearing the case of Campbell and Walker will 
have on the case: In this case, the Master of the Rolls says, 
“there never was a rule that no trustee should buy,” but 
adds, that “if they do purchase bona fide, they purchase 
“subject to the equity, that if the cestuz que trust come in 
‘a reasonable time they may call to have the estate re-sold.” 
To examine this case by that rule, it must be kept in view, 
that Mealor, the plaintiff, was indebted to Cheek’s executors 
(most probably by judgment, but the case does not express- 
ly say so) which debt, as well as the one due to Kimble, the 
defendant, from Moody, was to be discharged by the pro- 
ceeds of the sale of the tobacco. This sale took place on 
the first day of April, 1808, in consequence of which those 
debts were promptly discharged. The month afterwards, 
this fact was disclosed by the defendant to the plaintiff, ex- 
cept that he said he had sold Mealor’s tobacco, when in 
facthe had sold his own. This literal deviation from truth, 
seems to give some umbrage, but it should be recollected, 
by way of extenuation, that two hogsheads of tobacco, made 
in the same neighborhood, of the same weight (or so near- 
ly so as that that circumstance makes no difference) when 
offered for sale on the face (that is, without the quality of ¢i- 
ther being known,) are as much without ear marks as two 
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bushels of black-eyed peas out of the same field: and as far as 
there was any difference in the present case, the advantage was 
on the side of the defendants. Be that as it may, Mealor’s 
debts being paid, he remained satisfied two years and seven 
or eight months; for on the 15th day of November 1810, 
the writ in the present action issued. This, to be sure, is 
not made part of the case now before the court, but if it 
is of any importance, and does not appear, (and it seems to 
be so from the case last cited) why may not this court as 
well suppose that the plaiutiff has been guilty of neglect in 
not bringing his suit in proper time, as thathe has done so, 
and that the sooner, as it is more than five years ago that this 
transaction took place. Under all the circumstances of the 
case, connected with this lapse of time, and under a know- 
ledge that his debts were discharged, by a sale of his to- 
bacco, at 19 shillings per cwt. move, than it was really 
worth, I cannot believe, that the Master of the Rolls, who 
laid down the rule, would have sustained a bill on behalf of 
the plaintiff, in case it had been brought before him. It 
seems, then, that atrustee may be a purchaser, and that his 
purchase will be protected, unless the cestuz gue trust applies 
in a reasonabie time after notice, tohave a re-sale, It would 
seem, then, agreeably to these rules, that, if Kimble became 
the purchaser of Mealor’s tobacco, by selling his own in 
lieu of it, he ought to be protected in that purchase.” It is 
not denied, but that the sale was honestly made, and for a 
full price, and it would have been made equally so, if the 
plaintiff ’s tobacco had been sold for 18 shillings. But let 
it be assumed, that Kimble had no right to substitute and sell 
his own tobacco, for Mealor’s, it follows, that Mealor’s to- 
bacco was not sold at all ; then Mealor’s debts were paid with 
Kimble’s own money, and had he brought an action against 
Mealor for the money, so advanced, he would have defend- 
ed himself by proving the terms on which Kimble took the 
tobacco, and that the price of tobacco was 18 shillings, at 
the time Kimble ought to have sold it ; and so it would have 
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been settled. There would be the same result, if the pre- 
sent action had been brought before Kimble sold to Clanton ; 
and why that circumstance should make any difference, I 
am at a loss to see. Had not Mealor’s debts been paid off; 
the case would be very different ; in that case, if tobacco had 
risen, after the time when Kimble ought to have sold, he 
ought to be answerable for such rise; or in case it had fal- 
len, he ought to be answerable for what it would have bro’t 
when he ought to have sold it; or had his own tobacco been 
of less value than the plaintiff’s, and had he sold it as the 
plaintiff ’s, the same consequences ought tofollow. The on- 
ly offence I can see that the defendant has been guilty of is, 
ihat he allowed the plaintiff a greater price for his tobacco, 
orfsold his tobacco for a greater price than it was worth ; for 
this I think he ought to be forgiven, and the rule for a new 
irjal discharged. 


_——— 


“ 
E> ae 
° : 


Dickerson v. Dickerson. 


This was a bill in Equity, the material statements in whick 
were, that in 1782, David Di¢gkerson, the elder, conveyed a 
slave to Shadrack Dickerson, by deed, which on its face 
purports to be absolute, and made for valuable considera- 
tion; whereas, in truth, the deed was made in trust, for the 
benefit of David, and under an agreement on the part of 
Shadrack, that the slave should be delivered and reconvey- 
ed to David, or to. such person as he should at any time di- 
rect. ‘The bill charges, that no consideration was paid, and 
that the complainant being a judgment creditor of David’s, 
the latter did, in 1810, assign «Il his right in the said slave 
to him, of which Shadrack had notice, but refused to give 


up the property, insisting that he was an absolute purchaser 
for valuable consideration. 


Ihe answer denies the trust, avers a valuable considera- 


tion to have been paid, and insists on the transaction having 
been an absolute purchase. 
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The only question submitted to the decision of this court 
was, whether parole evidence was admissible to shew that 
the deed was made under the trust specified in the bill, and 
that a valuable consideration was not paid. Gaston for the 
complainant, cited 2 Ves. 375. 2 Atkins 225. 3 Atkins 415. 


Taytor,C. J. The Court have looked into the cases of 
amith vy. Williams* and Streeter v. Fones & Lane, heretofore 
decided, and are of opinion that the case now before them is 
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*Smith v. Williams, 


The plaintiff brought an action on the case against the defendant for a 
breach of warranty, in the sale of a Negro. The declaration atleged, that 
the defendant warranted the Negro to be sound and healthy, as far as he 
knew: Tha: the Negro was not sound and healthy, but afflicted with a rup- 
ture ; and the defendant well knew he was so afflicted, at the time of the 
warranty and sale. The Jury found a vercict for the plaintiff, subject to the 
opinion of the court on a point of law reserved in the course of the trial,viz. 
Whether plaintiff could be permitted to prove such a warranty, when at the 
delivery of the Negro upon the sale, he received from the defendant a writ- 
ten instrument, but not under seal, in the following words: 


“ Know all men by these presents, that I, Obed Williams, of the county of 
Onslow and State of North-Carolina, planter, have bargained and sold unto 
David Smith, of the aforesaid county and state, one Negro fellow, named 
George, about 50 years of age, for and in consideration of three hundred 
dollars—do warrant and defend the said Negro against the lawful claim or 
claims of any person or persons whomsoever, unto him the said Smith, hig 
heirs and assigns forever. Given under my hand this 29th January 1302. 


* OBED WILLIAMS. 
* Test, 


“ GEORGE ROAN.” 


This instrument was duly proved, &c. The case was argued by Gaston 
for the plaintiff and Jocelyn for the defendant. 


Tayxzor, C. J. The contract between the parties is stated at length in 
the special case, and appears to be both formally and substantially a bill of 
sale in all respects, except as to the want ofa seal. This omission, howe- 
ver, is so important in the legal estimation of the paper, that it cannot be 
classed amongst specialties, but must remain a simple contract, on which 
no additional validity can be conferred by the subsequent registration. For 
i do not apprehend that any legal effect can be given to a paper by record- 
ing it, if that ceremony were not required by law. 
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governed by them, and that consequently it is not competent 
for the plaintiffs to introduce parol testimony. 


—_- 


Miller v. Spencer’s Administrators. 


The administrators plead fully administered, former judg. 
ments, &c. 


Judgments had been taken at July term, 1807, to the 
full amount of assets then on hand ; since which time, a judg- 
ment had been taken in favour of James Greenlee for £280, 
against these defendants also ; a suit which had been depen- 
ding between the defendant’s intestate and Davidson was 
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It might not however be an useless enquiry to consider, whether a paper 
containing nearly all the component parts of a specialty or deed, does not ad. 
vance some greater claims to be respected in the scale of evidence, than such 
proofs of a contract as rest upon the memory of witnesses. 


The solemnity of sealed instruments has been, from the earliest periods 
of the law, highly regarded; because the forms and ceremonies which ac- 
company them, bespeak deliberation in the parties, and afford a safe ground 
for courts and juries, to ascertain and settle contested rights. This deli: 
beration is inferred, not from any one circumstance attending the transac- 
tion, but as the general effect of the whole. Thus, in Plowde 308B. “It 
is said that deeds are received as a tien final to the party making them, al- 
though he received no consideration, in respect of the deliberate mode in 
which they are supposed to be made and executed: for, Ist, the deed is pre- 
pared and drawn ; then, the seal is affixed ; and lastly, the contracting par- 
ty delivers it, which is the consummation of his resolution.” Hence it ap- 
pears that the law gives to deeds a respect and importance which it denies 
to any other contracts; not anempty and unmeaning respect, but such as 
properly arises from the existence of all those circumstances, which are cal- 
culated to fix and make authentic the contracts of men. 


A contract cannot be a deed, if either it is not prepared and drawn ; if the 
seal be not affixed, or if it be not delivered; but still if the deliberation is 
inferred from all these circumstances, it is fair reasoning to presume some 
degree of deliberation from any one or two of them, and to give to the pa- 
per, when it is introduced as evidence of the parties’ transactions, precisely 
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dismissed about the time of Greenlec’s judgment, under 
a compromise made between the parties, in the life time of 
said intestate ; (which was that the said intestate should pay 
a certain part of costs), to which sui‘ Stevelie had been secu- 
rity to prosecute. Atthe time of Greenlee’s judgment, no 
assets were in the defendants’ hands, which was so found in 
the verdict in said suit of Greenlee ; and scz. fa: had issued 
against the guardian of the heirs of the plaintiff’s intestate, 
but no judgment thereon ; this suit by scz. fas is yet depend- 
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such credence as belongs to it, from its partaking more or less of the nature 
of a deed. 


To give this rule a practical application to the case before us, the conclu- 
sion would be that, as the paper is without a seal, it cannot be a deed; and is 
therefore not decisive evidence as that instrument is; it is not a final lien; 
but as it possesses some of the essentials of a deed, viz. a formal draught 
and delivery ; so far it shall be regarded as evidence of no slight nature toed 
the fact it is introduced to establish. 


The writers on the law of evidence have accordingly, in arranging the de- 
grees of proof, placed written evidence of every kind higher in the scale of 
probability than unwritten; and notwithstanding the splendid eloquence of 
Cicero, to the contrary, in his declamation for the Poet Archias, the sages of 
our law have said that the fallibility of human memory weakens the effect 
of that testimony which the most upright mind, awfully impressed with the 
solemnity of an oath, may be disposed to give. Time wears away the dig. 
tinct image and clear impression of the fact, and leaves in the mind, uncer- 
tain opinions, imperfect notions and vague surmises. 


1t is however contended by the plaintiffs, that contracts by our law aré 
distinguished by speciality and by parol; that there is no third kind, and 
that whatever is not a specialty though it be in writing, is by parol. Toes. 
tablish this position a case is cited from 7. Term. Rep. 350, by which it is cer- 
tainly proved. But the position being established, whether it will autho- 
rize the inference that parol evidence is admissible to vary and extend writ 
ten evidence will best appear from an examination of the case, and from some 
attention to the question which called for the solution of the Court. 


In the case cited, the declaration states that the defendant being indebt- 
ed as administratrix, promised to pay when requested, and the judgment is 
sgainst her generally. From this statement it is manifest, that the promise 
could not be extended beyond the consideration which was inanother right as 
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ing. Also in the case of Davidson’s suit, proceedings are 
carrying on to subject Stevelie, the security of Spencer. Now 
since those suits went off (of Davidson and Greenlee) assets 
to the amount lof £94:3:3, have come to the defendants’ 
hands, which are so found by the jury, subject to the opinion 
of the court, on this case, whether the judgments of Greenlee 
and Davidson, or either of them, are legally entitled to a pre- 
ference, in exclusion of the present debt whereon this judg. 
ment isrendered. Greenlee’s judgment was not entered to 
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2dministratrix, and made to bind the defendant personally. But in order to 
avoid this objection, it was contended that the promise being reduced to wri- 
ting, the necessity of a consideration was dispensed with ; and that the fact 
of its having been made in writing, might well be presumed after verdict if 
necessary to support the verdict, which latter position was conceded by tlie 
Court. 


It is then perfectly evident that the only question in the case, was, whether 
nudum pactum could be alleged against a contract in writing, but without 
seal. Th:t it could not, had been a notion entertained by several eminent 
men, and amongst the rest by the learned commentator, who observes that 
“‘ every bond from the solemnity of the instrument, and every note from the 
subscription of the crawer carries with it internal evidence of a good censi- 
deration.”” This doctrine however is inaccurate as applied to notes, whena 
suit is brought by the payee, and is only correct as between the indorsee and 
drawer. To demonstrate the propriety of the objection it became neces- 
sary for the court in Ramv. Hughes to enter into a definition and classifica- 
tion of contracts, into those by specialty and those by parol ; to which latter 
division every contract belongs that is not sealed, though it may be written. 
Eyery written unsealed contract is therefore, in the strict language of legal 
precision, a parol contract, and like all others must be supported by a con- 
sideration, 


But let it be considered, what the court would have said, if the case, in- 
stead of requiring them to give a precise and comprehensive definition of 
contracts, had called upon them for a description of the evidence by which 
contracts may be supported. They would. I apprehend, have said (because 
the law says so) the evidence which may be adduced in proof of a contract 
is threefold: Ist. Matter of record: 2nd. Speciaity: 3rd. Unsealed writ- 
ten evidence, or oral testimony. It is therefore necessary to distinguish be- 
tween a contract, and the evidence of a contract, for though they may he 
and are, in many cases, identified; yet in legal language a parol contract 
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subject assets when they should come to hand, by any words 
expressed by the jury in their verdict delivered by the court. 

Harz, J. It is apparent that Creenlee’s judgment is no 


jien upon the assets which have come to the hands of the 


defendant since that judgment was obtained. It would be 


\—— 


difficult to devise a process by which they could be — 


because the plaintiff in that action, after the plea of { rad- 


ministered was pleade d by the defendant, and four tie 


| 


him by the jury, made his chectionyto proceed against the : real 


—— 


~ . * - . b | 
estate of defendant’s intestate, by Siz ning judginer it and issue- 











may be proved by written evidence. This is the case now before us, and 
this brings me to the question it presents, which I understand to be, Whe- 
ther oral evidence is proper to extend and enlarge a contract which the par- 
ties have committed to writing. The first reflection that occurs to the mind 
upon the statement of the question, independent of any technical rules, is, 
that the parties by making a written memorial of their transaction, have im- 
plicitly agreed, that in the event of any future misunderstanding that writ- 
ing shall be referred to,as the proof of their act and intention. That such 
obligations as arose from the paper,by just construction or lezal intendment, 
should be valid and compulsory on them; but that they wouid not subject 
themselves to arty stipulations beyond theircontract: because if they meant 


7 
to be bound by any such, they Has? haye added them to the writing; and 
thus have given them aclearness, a force, and a direction, which they could 


not have by being trusted to he memory of a witness. For this end, the 
paper is signed, is witnessed, and is mistakenly recorded. But the plainulf 
says, besides the warranty of title contained in the writing, the defendant 
made me another warranty as to the quality, which Lean prove by a witness 
present at the time; and though he seat complied with the warranty which 
was committed to writing, yet he has broken the one whichwas orally made, 
whence Fam injured and seek compensation. 


We are then to decide, Whether the law deems such praof admissible ? 


By the common law of England there were but few contracts necessary 
to be made in writing. Property lying in grant, as riglits and future int 
ests, and that sort of real property, to which the term incorporeal heredi 
ment applies, must have been authenticated by deed. So the law remained 
until the stat. 32 H. 8, which, permitting a partial disposition of land by 
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will, required the w ill to be in writing; but estates in land might sull be 
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ing a sci. fa. against the heirs of the intestate, as a pre-requi- 
site to the issuing of an execution against the lands descended 
to them agreeably to the directions of the act of 1784, c. 11. 
Had Greenlee intended to rely upon assets to be received 
by the defendants, subsequent to the time of obtaining his 
judgment, he ought to have procured a judgment of assets 
quando acciderunt ; in which case a sci. fa. might have issued 
conformably thereto, that would have reached the assets in 
question—6 Term. 1-2 Saunders’ Rep. 217—but no such 


That 


process can issue from the judgment as it stands. 
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the transaction by the charter of feoffment. The statute of 29, Car. 2, com- 
monly called the statute of frauds, has made writing and signing essential 
in a great variety of cases wherein they were not so before, and has certain- 
ly increused the necessity of caution in the English courts, with respect to 
the admission of verbal testimony to add to or alter written instruments, in 
cases coming within the provisions of that statute. That law being poste- 
rior to the date of the charter under which this state was settled, has never 
had operation here; so that the common law remained unaltered until the 
year 1715, when a partial enactment was made of the provisions of the Eng- 
lish statute. 


The law must therefore be sought for in cases arising before the statute 
of frauds, and expositions upon that statute are no otherwise authoritative 
than as they affirm or recognize the ancient law. But I believe there can be 
no doubt that the rule is as ancient as any in the law of evidence, and that 
it existed befure the necessity of reducing any act into writing was intro- 
duced. 


In Plowden 345, Lord Dyer remarks * men’s deeds and wills, by which 
they settle their estates, are the laws which private men are allowed to make, 
and they are not to be altered even by the King, in his courts of law or con: 
science.” 


In Rutland’s case, 5 Coke, the court resolved that it was very inconvenient 
that matters in writing should be controlled by averment of parties, to be 
proved by uncertain testimony of slippery memory, and should be perilous 
to purchasers, farmers, &c. 


The case of Meres & al. v. Ansell and others, in 3 Wilson 275, is direct- 
ly in point upon the general principle, to shew that parol evidence shall not 
be admitted to contradict, disannul or substantially vary a written agree- 
ment. 
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judgment, then, cannot stand in the way of the plaintiff.— 
As to the costs due upen the dismission of the suit agaist 
Davidson, they must be considered as a debt due by the de- 
fendants’ testator ; because that dismission took place in con- 
sequence of an agreement by him made ; and the defendants 
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In 2 Atkins 384, Lord Hardwick says “ it is not only contrary to the sta- 
tute but to common law, to add any thing toa written agreement by parol 
evidence.” 


All written contracts, says Justice Ashurst, whether dy deed or not, are 
intended to be standing evidence against the parties entering into them.— 
4 Term. Rep. 351, 


Ist Ves. jr. 241, parol evidence, to prove an agreement made upon the 
purchase of an annuity that it was redeemable, was rejecied. 


In a very recent case, in 7 Ves.211, we are furnished with the opinion oi 
the present Master of the Rolls, Sir William Grant, than whom no Judge 
ever ranked higher in the estimationof his contemporaries, for profound and 
accurate knowledge in legal science, and a proper and discriminating ap- 
plication of well grounded principles to the cases which arise in judgment 
before him. His observations are, “ By the rule of law, independent of the 
statute, parol evidence cannot be received to contradict a written agrees 
ment. To admit, it for the purpose of proving that the written instrument 
does not contain the real agreement, would be the.same as receiving it for 
every purpose. It was for the purpose of shutting out that enquiry that the 
rule was adopted. Though the written instrument does not contain the 
terms, it must in contemplation of law, be taken to contain the agreement, 
as furnishing better evidence than any parol can supply.” 


To these authorities I will add a d€gision of the cirguit court of Pennsyl- 
vania, because it appears to be in principle the very case under considera- 
tion. 


An action on the case was brought by the assignee of a bond against the 
assignor, upon a written assignment in general terms. The plaintifts offer- 
ed oral evidence to shew that the defendant had expressly guaranteed the 
paymentof the bond. * Cuasg, Justice—You may explain, but you cannot 
alter a written contract by parol testimony. A case of explanation implies 
uncertainty, ambiguity and doubt upon the face of the instrument. But the 
proposition now is a plain case of alteration: that is an offer to prove by 
witnesses, that the assignor promised something beyond the plain words 
and meaning of his written contract. Such evidence is inadmissible, and 
has been so adjudged in the Supreme Court, in Clark y. Russel, 3 Dal. 415. 
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costs im the present action of assumpen. Although an exe- 


cution may have issued against them, before the assets in 


question came to their hands for those costs, and the sherilf, 
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1 grant that Chancery wil not confine itself to the strict rule, in cases of 
fraud, and of trust. But we are sitting as Judges at cemmon law; and! 


can perceive no reason to depart from it.” 


I suppose the above authorities are amply sufficient to establish the pre 


position for which they are c:ted, and therefore. 1 forbear to make any other 
references for that purpose. The exceptions to the weneral rule may be 
comprised ander the heads of fraud, surprise, mistake, in cases of result- 


ing trust, to rebut an equity, or to exp-laim latent ambiguities; and there may 


also be some other cases which cannot be properly arranged under the 
titles specificd. But as the case stated, 1s, in my opinion, directly opposed 
by the sreneral rule, so fav as it seeks to establish the proof of warranty as 
to quality by parol, and presents no fact to bring it within any ofthe excep- 


tions, ri would be needless to multiply authorities with respect to them. 
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As to the exception on the ground of fraud, I conceive that only occurs, 


where something intended to have been inserted in the contract, is omitted 


i} the misrepresentation orunfair practice of one of the parties. 
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eration here that the adiitional warranty was intended or understood by Cl 
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su lOns arising UpoON the general sue are, whether the Varranty was 


mace, and whether it was true at the ti:n of making. For if the warranty 
were made, and not complied with, it is wholly immaterial whether the de- 
was known to the seher or not. a principle that seems to extend to 
every case where the plaintiff proceeds onthe warranty. But in an action 
i deceit, the sozenter or fraud is a material part of the declaration and must 
ve brought home to the defendant to authorise a recovery against him, and 
n such case it seems from the authorities that proofs of the fraudulent con- 
ciuct of the defendant may be drawn from sources, dehors the written con- 
tract. Tt cannot be contended that inserting the scienfer in a declaration on 
i couvert it into an action of deceit founded on tort. It 
he latter action, the knowledge of the defendant, or somet hing equivalent 
y it by which tl nid is charged, is a substantive allegation and must be 
ved: in the former. it ta merely eur 
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yn that execution returned ni/la dona, yet the party mtere 
red in that execution, Is not precluded from issuing ano- 
ther execution at a subsequent time ; the door is not shut 


igainst him, as we have seen it is ag 


rainst Greenlee, by his 
udgment. It matters not that procecdings are carrying on 
iwainst Stevelie. It is sufficient that Stevelie has not paid 
the debt—then it is still due by the defendants. To be sure, 
if Stevelie had paid the debt, things would be different ; 
he would then be a ereditor like the present plaintiff, and 
like him sue for his debt, and get it if he could. The re- 
sult seems to be, that Greenlee’s judgment creates no len 
n the assets in question; but that the costs of the compro- 
mise do create such hen. 


Fverett v. Ellison's Administrators, et alios, 


i. Fa. against the defendants as sureties to an appeal 
yond. ‘Phe administrators of: the obligor, the principal in 
the bond, pleaded plene idninist ravi ; and no other plea 
being entered, a verdict was ‘take nagainst all the defendants. 


he following reasons were moved in arrest of judgment : 


i. hat the sci. fa. states, there was an appeal to the 
‘ewbern Superior Court, whereas the record wise that 
there was an appeal to the Equity side of the Court. 2. That 
ie bond is not for prosecuting an appeal according to act 
of Assembly, but for prosecuting an appeal to the Equity 
side of the Court. 3. That the bond is blank, where it should 


specily the judgment and costs. 


Court. The defendants by not putting the record in issue 
have admitted the statements in the sci. fa. to be correct.— 
Whether, independently of the exceptions taken in arrest, 
and which are confined to the appeal bond, the sci. fa. con- 
tains sufficient on the face of it, to warrant the judgment of 


th, ; Tif ‘ may «ee +} j eee ‘ * On o i 
he Court against the defendants, we do not decide. The 












































qh ADJUDGED CASES, Is 
reasons are overruled ; but the scz. fa. is referred to the Su- 
perior Court to pronounce such judgment as the law requires, 





Andrews v. Johnson. 


This cause originated by way of petition to recover da- 7 
mages for overflowing the plaintiff’s land by the defendant’s F 
mill-pond, &c. under the act of Assembly in that case pro- F 
vided. The proceedings upon the petition have been regu- ; 
jarly had, and a verdict of the jury returned to the last county . 
court of Warren, in favor of the defendant ; upon which ver- ; 
dict the court pronounced judgment against the plaintiff for : 


the cost of the suit: from which verdict and judgment the 
plaintiff appealed to the superior court of Warren. The 
question for the decision of the Supreme Court is, Whether 
this cause is to be tried at bar, or whether a writ is to is- 
110e } } as. + . me a 1 = ait 

suc to the sneri, to summon a jury ana try it again upon 
the premises. 





Hatt, J. delivered the opinion of the Court : 


The act of 1809, which gives the mode of redress by peti- 
tion now pursued, declares that either party shall be entitled 
to an appeal tc the superior court ; but it is silent as to the 
mode of proceeding in the superior court. It does not direct 
whether the jury who are to assess the damages shall assess 
them at bar or on the premises. ‘The act of 1777, commonly 
called the Court Law, sec. 82, declares that every plaintiff 
or defendant dissatisfied with any judgment, sentence or 
decree of the county court shali be entitled to an appeal ; 
and sec. 84 further declares, that if the trial of the county 
court was of an issue to the country, a trial de novo shall be 
had; andif ona hearing of a petition, &c. a rehearing. In 
other words (as I understand it) that the same mode of trial 
shall be observed in the superior court as was directed in the 
county court; and this I should take the rule to be in all 
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cases like the one before us, where an appeal is given to 
either party, without saying more. If the party appeals 
from a question of law, the superior court will decide it} if 
from a question of fact, it is the province ofa jury to decide 
jit. In the case now under consideration, the appeal seems 
to have been frem the verdict of the jury. That jury gave 
their verdict on the premises, agreeably to the directions of 
the act of 1809; they were directed to go upon the premises 
to be the better enabled to fix upon the proper quantum of 
damages. If, then, a jury convened under the authority of 
the county court, must go on the premises for that purpose, 
there is the same necessity for a trial on the premises, when 
it is to be had as to facts in the superior court ; where the 
sole question is as to the quantum of damages, a view of the 
premises is as necessary and as indispensible for the one jury 
as the other. I therefore think the tial by jury, in both 
cases, should be on the premises. 


Alexander, County Trustee, v. The Executors of Alexander. 


This action was brought to recover money received by the 
defendant’s testator in his life-time as county ranger. The 
defendant had been dead fifteen years or more. ‘The de- 
fendant, among other things, pleaded the ordinary statute of 
limitations and the statute limiting actions against the estate 
of deceased persons to seven years. ‘The questions referred 
to the Supreme Court are, whether the plaintiff’s claim is 
barred by either of the aforesaid statutes of limitation. 


By the Court. The act of 1715 is clearly a bar to the 
plaintiff ’s recovery ; and it is not therefore necessary to con~ 
sider the question as to the ordinary statute of limitations. 
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Alberton v. The irs of  Reddii ne 


The only question presented to the Court, in this Case, 
is, Whether the lessor of the plaintiff in eyectment, is bound to 
prove the defendant in possession of the premises which he 
seeks to recover, although the defendant has entered inte 
the general consent rule to confess lease, entry and ouster, 


Hewperson, J. delivered the opinion of a majority of the 
Court 


The operation of the consent rule, raises the doubt in this 
case ; for, very clearly, without it, the plaintiff would be 
bound to prove the ouster, as a material allegation in his de- 
claration. It becomes therefore necessary to examine the 
extent of the admissions made by the tenant, by entering into 
that rule. The confession has never been deemed to ac- 
knowledge that, which is the substance of the action, as 
where the plaintiff’s entry 1s necessary to complete his title, 
as an entry to avoid a fine, or the like ; there an actual entry 
must be shewn. The ouster confesses an expulsion from 
some lands, but whether they are the lands mentioned in 
the declaration, or those which are in the defendant’s pos- 


session, creates the diff aculty. 


Taking the whole record together, it would seem that 
they are the latter. The plaintiff, either by name or bound- 
ary, gives a description (in his declaration) of the lands 
sued for. This declaration he causes to be served on the 
tenant in possession, for none but the tenant or his landlord 
can be made defendant. This is, in substance, saying to the 
tenant, that you are in possession of the lands described in 
the declaration ; that whatever description I may have given 
of them, either by name or boundary, they are the same 
lands which you possess ; on which theenant confesses that 
he ousted the plaintiff from these lands, and relies on his title 
as a justification. Should it appear at the trial, that the 
defendant’s possession did not interfere with the plaintiiT’s 
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-jaim, it is but just that the mischief should be born by the 
plaintiff, who has misled the defendant, rather than by the 
the defendant, who has trusted to the plaintiff’s assertion. 
Should it be otherwise, yet the defendant would be compel- 
led to decide at his peril, whether the lands described in the 
declaration were those possessed by him, although he is told 
so by the plaintiff; and this, too,where the plaintiff describes 
by artificial boundaries, the beginning and extent of which 
may be entirely unknown to the defendant. The practice of 
disclaimer shews the difficulties to which the defendant was 
driven ; but this carried the remedy toofar. By this means, 
an action commenced on proper ground, would be defeated 
by disclaiming the very lands which were the cause princi- 
pally of the suit, and defending as to others to which his 
title was good. Or, if the plaintiff should after the disclaim- 
er dismiss his suit, he must pay the defendant his costs ; 
whereas, if the tenant had declined to defend, there would 
be no costs due to the casual ejector, but only the plaintiff’s 
own costs to be paid: Nor can the Court so regulate the 
disclaimer, as not to produce this injury, as some have al- 
leged, by preventing the defendant from disclaiming lands 
which he had possessed, for the court has no proper mode 
of ascertaining this fact ; and to settle this preliminary point, 
if it had, would increase litigation and delay, and incur un > 
necessary expense. A contrary practice would also enable 
two designing men, more easily to convert the action of e- 
jectment to the means of getting possession of lands, without 
making the actual tenant a defendant, or apprizing him of 
the suit. For these reasons, we think that in all cases, whe- 
ther the consent rule is general or special, the plaintiff is 
bound to prove the possession of the defendant. In the case 
in7 Term. 317, the question was fully considered, and the 
inanimous opinion of the court given in favor of the Law, 
as here laid down. The case in Wilson 220, is also an au- 
thority, although in that case the landlord defended ; for he 
was certainly placed in his tenant’s situation. 
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‘Tayror, C. J. With the utmost respect for the opinion 
of my brethren, I cannot consent to innovate upon a long set- 
led rule of practice, without being convinced that it is in- 
convenient or mischievous in the observance ; but I have 
never had occasion to remark, that the present mode of pro- 
ceeding in ejectment, as modified by the course of practice 
in this state,was productive of any ill effect. That the practice 
should be different in England, I readily grant; because the 
custom there of drawing declarations in very general terms is 
not calculated to apprize the defendant of the particular lands 
‘demanded. As the judges in that country observe, the decla- 
ration communicates but little intelligence to the defendant. 
if he happen to be in possession of any land falling within the 
declaration, he must defend in order to preserve his own right. 
in the very case cited from 7 Term. Rep. the declaration 
was for 36 acres of land, 20 acres of meadow and 20 acres of 
pasture, within a certam parish; so that if defendant had any 
jand of that description within the parish, he must defend, in 
order to preserve it. But the custom, here, of describing with 
literal exactness the boundaries of the land claimed,leaves no- 
thing for the defendant to doubt about; or if he should doubt, 

survey may be had to inform him, whether he claims the land 
sued for. If he is satisfied, at the first view of the declaration, 
that he neither possesses the land, nor claims a right to it, he 
may enter a disclaimer, when called upor to plead ; if he is 
unable to decide, upon reading the declaration, he may en- 
ter into the consent rule, and also have leave to disclaim, if 
he should afterwards discover, upon a survey, that he ought 
so to do. It has appeared to me that defendants were per- 
fectly protected by the practice of disclaimer ; and that no 
injury could arise to either party, under the disposition con- 
stantly manifested by the courts, to consider the fictions of 
an ejectment as within their control, and unfettered by any 
technical strictness that would frustrate the equitable pur- 
pose of bringing forward. the real right and title of the par- 
tics. Uf by any fraudulent connivance between two per- 
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sons, a third were turned out of possession, [ apprehend he - 
would be reinstated instantly upon the court’s being apprized 
of such an abuse of the process of the law. My brother 
Locke directs me to signify his unwillingness to alter the 
practice. But as a majority of the Couct think differently, 
the rule for a new trial is discharged. 


Boyt v. Coopers 


This was an action of debt, on asealed instrument. The 
defendant pleaded that the bond was given for an illegal con- 
sideration. On trial, the defendant wished to give in evi- 
dence that the bond was given in consideration of compound- 
ing a felony for a rape. This evidence was opposed by the 
plaintiff ’s counsel, because the plea was not sufliciently speci- 
fic to introduce the same. ‘This point was reserved by the 
Court. The defendant obtained a rule on the plaintiff to 
shew cause why he should not be permitted to add a special 
plea, upon an affidavit by the defendant, that he had instruct- 
ed his counsel] in the county court, to defend the suit because 
the bond was given to compound a felony. 


Questions for the Supreme Court: ist. Can the defendant 
give evidence of compounding of felony for a rape, under 
the plea of “ illegal consideration!” 2d. Canthe defendant 
be permitted to add the special plea, upon the affidavit filed 
after a trial in the county court, and an appeal taken ; and 
if he can, upon what conditions ? 


Taytor, C. J. Phe memorandum on the docket is en- 
tirely too indefinite to apprize the plaintiff of the point on 
which the defendant actually relied. Of the numberless ille- 
gal considerations for which a bond may be given, it would. 
be highly unreasonable to expect, that in every instance, the 
plaintiffs should understand, precisely that one, which the de- 
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fendant intended to urge, when he entered his plea. But 
having guessed rightly, and summoned witnesses to explain 
the intended defence, what should prevent the defendant 
from afterwards shifting his ground, and setting up some 
other objection to the bond which the plaintiff was altogether 
unprepared to repel? But, upon looking into the afhdavit 
filed in the case, the Court are of opinion that the defendant 
ought to have leave to amend the plea: and as he instructed 
his counsel in due season, what was the nature of his de- 
fence, the justice of the cause seems to require that the, 
amendment should be made without costs. 


—_—-—- 


Page Veo Farme;. 


Debt on a penal statute. After verdict, the defendant 
moved in arrest of judgment—1. That the writ is not in the 
debet and detinet, but in the detiyet only. 2. That there 
was no issue joined between the parties. 3. That the issue 
joined, if any, was immaterial to the decision of the ques- 
tion. 4. That the jury have given a verdict upon a point 
not at issue between the parties. 


The material parts of the writ are, ‘‘ To answer Thomas 
- Page, that he render to him the sum of £50, due under 
‘an act of the General Assembly, to him, and which from 
‘‘ him he unjustly detains,to his damage,” &c. 


The defendant pleaded “ general issue ;” and the jury 
found that the defendant does owe. 


The case was argued by Baxer for the plaintiff, and 
Morpvecar for the defendant ; and the opinion of the Court 
was delivered by 


Taytor, C. J. It is not deemed necessary to decide the 
questions, whether a vicious writ can be taken advantage of 
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alter verdict ; or whether the statutes of jeofazls extend to 
an action founded upon a penal statute. The construction of 
this writ, which presents itself to the Court as the just and 
necessary one, and derived from the unavoidable import of 
the words, renders it a writ in the debet and detinet. ‘Tho’ 
not precisely in the form that the usage of the law has an- 
nexed to such process, yet the words in which it 1s expressed 


will not, without a strained interpretation, convey 2 meaning 
substantially different. 


The defendant is called upon to answer to the plaintiff, 
that he may render to him a sum of money, due under an 
act of Assembly to him, and which the defendant unjustly 
detains fromhim. It is due to the plaintiff, under or by vir- 
tue of the act of Assembly, and the defendant cannot detain 
it unjustly, unless it is due from him. If A call on B to 
demand payment of a sum of money which the former states 
to be due to him by bond, and the amount of which he 
charges the latter with detaining from him, B cannot doubt 
that the meaning of A is to charge him with owing as well 
as detaining the money. Whether the writ uses the verb in 
the present tense, or substitutes for it the passive participle, 
the chargeof owing and detaining is believed in substance to 
be equally made out. The general issue, then, is né/ debet, 
to which the verdict of the jury is responsive, by its finding 
that the defendant does owe. The Court, therefore, is of 
opinion, that the reasons in arrest must be overruled. 


te ee 


Strong and others v. Glasgow and others. 


The bill in Equity states, that William Sheppard, the fa- 
ther of the complainants, being considerably indebted, with 
a view to provide payment, came to an agreement with B. 
Sheppard, to convey to him a tract of land, for which B. 
Sheppard was to convey.toW. Sheppard two other tracts of in- 


— 


a 


a 
bt 
| 


———— 


a 


—— 


es ee 


on 


i al EET IN 


a — 


TE 


One 
ee ae ew 
SS 


cae 3 a are 


pe eS: 


Sa 








280 ADJUDGED. CASES IN. 


ferior value by 800 pounds ; to satisfy which difference, B. 
Sheppard was to pay off all the debts, and indemnify Wm, 
Sheppard from them. That soon after the agreement, Wm. 
Sheppard died ; and one of his creditors obtained judgment, 
and took out execution, which was levied on his slaves, and 
at the sale, B. Sheppard, intending to perform. his agreement, 
bid off twelve slaves at the price of 133/. for the benefit of the 
complainants. That he took an absolute bill of sale from 
the sheriffto himself, but that the purchase was really made 
in trust and for the benefit of the complainants. 


The question reserved was, Whether it was competent tg 
the complainants to prove the bond by parol evidence ; which 
was submitted without argument. 


By the Court. This case is not influenced by the princi- 
ples that decided the case of Streeter v. Jones. The plain- 
tiffs allege here, that the defendant, contrary to the agrce- 
ment he had entered into, which was to purchase the property 
for the complainants, took an absolute deed to himself.— 
The complainants were not privy to that deed, and of course 
are not bound by it. They are therefore at liberty to produce 
parol testimony to establish the original contract. 


Atkinson, v. Farmer and others. 


This is a billin equity filed against the administrator. anc 
distributees of the estate of William Farmer, dec. and prays 
for relief, upon the following case: William Farmer being 
indebted to John Atkinson upon bond, died intestate, and ad- 
ministration on his estate was granted to Benjamin Farmer, 
who was sued by Atkinson, and judgment was recovered.—- 
Execution issued against the goods of the intestate in the 
hands of his administrator : pending the suit, the administra- 
tor delivered to the next of kin who are the defendants, their 
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several shares of the intestate’s estate ; nevertheless the she- 
riff seized and sold some of the negroes delivered over to 
the defendant, and complainant became the purchaser at the 
priceof 740 dollars, and took the admimistrator’s bond for the 
balance of the debt, in consequence of which the sheriff re- 
turned the execution “satisfied.” Not long afterwards, the 
distributees to whom the said negroes had been delivered as 
aforesaid, got possession of them, and being advised that he 
could not recover them, as the title did not pass to him by 
the sale, and this remedy at law being gone for his debt, com- 
plainant further charged that other property had been sold 
by the administrator, the proceeds of which had not been 
exhausted by payment of the intestate’s debts, and prayed 
an account of this sale as against the administrator, and a 
payment to himself of any residue that might be in the ad- 
ministrator’s hands ; and as to the next of kin he prayed that 
they might be decreed to pay the balance of his debt, in con- 
sideration of their being in possession of the estate of their 
intestate. 


The distributees defendants pleaded that in settlement of 
the administration accounts of the estate of William Farmer 
dec. the administrator had been credited with the amount of 
the complainant’s judgment at law against him, and that the 
residue of the estate of their intestate only had been dis- 
tributedamongst them(costs and charges deducted) and some 
of the said distributees in their anwer insist, that by the find- 
ing of the jury, it appears, when complainant recovered his 
judgment against the administrator, therewere assets sufficient 
in administrator’s hands to discharge said judgment ; that he 
gave security for his administration. And complainant’sre- 
medy, if any he be entitled to, is against the said administra- 
tor and his securities. 


The court of equity for Johnston, upon hearing the bill, an- 
swers, pleas &c. decreed that defendants should pay to com- 
plainants £281: 19:4, that each party should pay his own 
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tosts : from this decree defendants appealed to the Supreme 


Court. 


The case was argued at January term by D. Cameron and 
Gaston for the complainants; and Seawel/ and Brown for 
the defendants. For the complainant was cited, 1 Eq. Ca. 
Abr. 237 Pl. 153 for the defendant, 3 Atkins 91, 406, 3 P, 
Will. 98; 332. 


Hatt, J. delivered the opinion of the Court: 


It may be well doubted whether the complainant has any 
remedy to recover this debt, since the execution has been re- 
turned satished. When property is sold under execution, 
whether real or personal, there is no warranty of title either 
express or implied attached to such sale, independent of 
the act of 1807, c. 4 ; there is no compulsion on any one to 
purchase, but any one who pleases to do 50, runs the risk of 
purchasing a bad title. If a stranger had purchased in the 
present instance, could he have recovered his money back a- 
gain upon finding he had purchased a bad title? And carn 
it make any difference that the purchaser was the plaintiff in 
the execution? I think not. He had the liberty of bidding ; 
but when he purchased he stood in the same situation with 
a stranger. He was creditor and purchaser both ;_in which 
of these capacities does he come into court? As creditor it 
is said. Suppose, then, that a stranger had purchased and 
paid the money through the sheriff to the plaintiff, the plain- 
tiff would then have no claim either in law or equity at this 
day. He would feel himself perfectly satisfied, but the pur- 
chaser would not, and it is in fact in that character that the 
complainant now stands in this court. 


It seems to be an established principle, that no man shail 
be compelled to become the debtor of another, except in ca- 
ses of bills of exchange paid, when protested, for the honor 
of the drawer, 1 Term. 20,1 H. Bi. 83, 91,3 Esp. Rep. 112 
And cases of implied assumpsits do not contradict that rule. 
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eis if one person pays off the debt of anotlier, merely because 
he chooses to do it, he cannot recover the amount so paid 

7 from the debtor; nor does it appear to me; that the case 
OF is altered if he voluntarily purchases a bad title, at a she- 
a: riffs sale, and thereby discharges it. The law in suchcase 
>. will notimply anassumpsit. There is no privity of conduct 
fs (if I may use the expression) between the parties. For 
these reasons we are inclined to think the complainant can- 

not recover. We regret that this point had not been stirred 

" at the argument, which must, in part, be our excuse, if we 
view it improperly. But if the complainant is really enti- 
tled to recover, the next question is, who ought to pay the 

debt? In common cases the administrator ought to pay ; 
but if he has delivered the property over tothe next ef kin, 
| or if, as in the present case, he has delivered over part and 


wasted part, so as not to be able to pay the debt, the proper- 
ty may be followed into the hands of the next of kin, altho’ 
the administrator has wasted more of the assets than the 
debt amounts to. But in the present case the complainant 
stands upon very different grounds. He had a demand at 
law, and at law that demand has been satisfied, and comes 
into this court to aska favor. Then the equity of his re- 
quest must be examined, as well as the equity of the defen- 
dant’s objections. What are they? They state that this debt 
was paid to, or left in the hands of the administrator lor the 
purpose of paying this debt. As to them then it is paid, 
the administrator was the proper person to reccive it from 


them,and they have fully paid it, although the complainant ne- 


oo 


ver received it. We are then naturally led to enquire who 
was to blame ? The answer is the administrator, and he is in 

solvent. The next question is, ought not his securities to 
pay it? They undertook for his faithful administration of 
his estate, in which he has failed, and of course it would seem 
that they are answerable. But it is said, that they are exon- 
erated at law and equity will not onerate them. Admitting 
that to be the case,it has been brought about by the con- 
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ADJUDGED CASES, IN 


sale, and having his execution returned satisfied. And if 
he by that means has put it out of his power to receive his 
debt from them, others ought not to be liable on that account. 
If there is really a debtdue, the complainant and the securities 
of the administrator were to become insolvent, probably the 
defendants would still ‘be liable. But as things stand at 
present, I think they are not, the defendants having equal 


equity with the complainants. 
ryt, > _ ’. - ° 5, r : 
Line Executors of Spaight v. the Heirs of Wade. 


At March Term, 1792, the plaintiff’s testator recovered 
against Vhomas Wade and Holden Wade, executors of Tho- 
mas Wade the elder, £ 2000 for debt, and £ 8: 10:6 costs, 
but the plea of fully administered was found for defendants. 


The plaintiffs testator then sued out a scz. /a. against Wil- 
liam Wade, Judith Wade, Polly Wade, Sally Wade, Tho- 
mas Vining and Polly his wife, Joshua Prout and Sarah his 
wife, heirs, devisees and terre-tenants ; suggesting that Tho- 
mas Wade, the elder, died seized of a large real estate, suf- 
ficient to satisfy the said debt and costs, which was devis- 
ed by him to Thomas Wade, the younger, Holden Wade, 
Polly the wife of Thomas Vining, and Sarah the wife of Jo- 
shua Prout; and that Thomas the younger, was dead, and 
the estate devised to him, had descended upon his heirs at 
law, the said William and Judith; and that Holden Wade 
was also dead, and that the estate devised to him had descen- 
ded upon his heirs at law, the said Polly and Sally; and 
prayingexecution of the said debt and costs, against the 
reai estate to them devised and descended, as aforesaid. 


Upon the due return of this process, William Wade, Ju- 
dith Wade, Sally Wade and Polly Wade, appeared by their 
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guardian and pleaded several pleas, but afterwards withdrew 
them, and judgment was entered against them, as well as 
Thomas Vining and wile, by default, but upon condition that 
the said William, Judith, Polly and Sally, should not be li- 
able for any estate which had come or should come to them 
other than such asshould be derived by devise or descent 
from Thomas Wade the elder, or Thomas the younger, or 
Holden. 


Joshua Prout appeared for himself and wife, as devisee of 
Thomas Wade the elde? and pleaded nothing by devise on 
the day of the sci. fa. purchased. The plaintiff’s testator re 
plied ** that lands were devised to Sarah by Thomas Wade 
the elder upon which issue was joined by demurrer. 


The said JoshuaProut also pleaded as terre-tenant that the 
lands of which he was in possessien not mentioned in the de- 
vise to Sarah his wife were never bound by any judgment 
againt ‘Thomas Wade, the devisor: upon which issue was 
joined by demurrer. 


The death of the plaintiff’s testator has been since sug- 
gested, and the plaintiff been duly admitted to revive and 
prosecute. 


Upon this state of pleadings and facts, the case is submit- 
ted to the Court : 


Hau, J. delivered the opinion of the Court : 


Tt seems to us, that the proper judgment to be entered a. 
zainst the heirs, under the act of 1784, ch. 11, § 2, should 
be against the lands descended in the hands of the heir, al- 
though the heir refuses or omits to point out the lands that 
have descended. The act directs a sci. fa. to issue against 
the heirs, to shew cause why execution should not issue 
against the real estate of the deceased debtor, and then de- 
clares, that “if judgment shall pass against the heirs or de- 
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‘‘ visees, or any of them, executiow shall and may isgue 
‘‘ apainst the real estate of the deceased debtor inthe hands 
“ of suchheirs, kc.” The act of 1789, ch. 39, $3, declares, 
that ‘“* where an heir or devisee shall be Hable to pay the 
‘** debt of an ancestor, or testator, and shall sell, alten, oy 
‘make over the land, which makes them lable to such 
* debts, before action brought or process sued out against 
* them, such heir, or devisee, shall be answerable for such 

debt tothe value of such land so sold, &c.”? Under this 
act, where it appears that the lands have been dona fide sold 
by the heir or devisee, before scz. fae sued out, the debt for 
which the land would have been otherwise liable, becomes 
their own debt, and judgment must be entered against them, 
as if sucd at common law, and they had omitted to point out 
the lands descended. ‘Thus, under these two acts, it would 
appear, that the lands, so descended, or devised, are liable 
to the demands of creditors, except when bona fide sold, in 
which case, the heir or deyisee is lable in propria persona 
for the amount of such sales. No mischief can arise from 
such a construction. All lands will be liable under such 
judgment, that ought of right to go in discharge of an ho- 
nest debt, due by the ancestor or testator. If they have 
been dona fide sold, before the sci. fa. issued, they are not 
liable; if fraudulently sold, and in point of fact not in the 
hands of the heir or devisee, they are still liable to the de- 
mands of creditors. If they have been sold to satisfy ano- 
ther debt of the ancestor under a prior lien, they, of course, 
are not liable ; nor would they be, if sold dona fide to satis- 
fy the debt of the heir or devisees Inwhich case, I appre- 
hend, the heir or devisee, under the spirit of the act of 1789, 
would be liable as if they themselves had aliened them. 
Such judgments will not affect the rights of third persons 
not parties to them. When executions issue from them, 
plaintiffs must at their peril sell such lands as are liable to 
their demands ; and all lands which have descended or 
have been devised, are so liable, unless they have legally 
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pasged. into other hands. The plea states, that the defen- 
dant had nothing by descent, at the time the scz. fa. issued. 
if he ever had any lands by descent or devise, it has not 
heen shewn either by him, or the plaintiff, what has become 
of them, so as to make it necessary to render judgment ac- 
cordingly ; to give judgment against the heir, for instance, 
in case of alienation by him. The plaintiff replies, that 
lands had been devised, which is admitted by the plea, if 


o, he is entitled to judgment and execution against them. 


Nelson v. Stewart. 


This was a warrant issued by ajustice,under the act of i777 
ch. 22,* the defendant had notice of the proceedings of the 
‘reeholders in sufficient time to have made his defence ; and 
the question now submitted to the court was, whether the 
olaintiffs should be allowed in the tax>‘'on of costs for the 
attendance of sundry witnesses, whom he summoned | to 
prove the truth of the report made by the justice and free- 
holders. 


Haxt,J. The question submitted to the Court, is whe- 
ther the plaintiff ought to be allowed the costs of the atten- 
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*That upon complaint made by any person to any justice of the peace of 
the county of any trespass or damages, done by horses, cattle or hogs, it 
shall and may be lawful for such justice, and he is hereby required and au. 
thorised to cause to be summoned two freeholders, indifferently chosen; who 
together with himself, shall view and examine on oath, whether the com: 
plainants fence be suflicient or not, and what damage he has sustained by 
means of the trespass, and certify the same under their hands and seals, and 
if it shall appearthat thesaid fence be sufficient, then the owner of such hors+s 
cattle or hug's shall make full satisfaction forthe trespass or damages to the 
party injured, to be recovered before any jurisdiction having cognizance 
thereof; but if it shall appear that the said fence is insufficient, then the own- 
er of such horses, cattle or :ogs, shall not be liable to make satisfaction for 
such injury or damages as aforesaid. 
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dance of the witnesses by him summoned to support the trutr 
of the report, made by the justices and freeholders; or in 
other words, whether that report. was.so conclusive within 
itself, as that it could not be controverted. If that was the 
character of the report, of course, it was unnecessary for the 
plaintiffs to summon witnesses, and they ought to be paid by 
himself. But I think the report is not entitled to so much 
credit, nor do I think there ought to be a trial de novo. It 
should be considered so conclusive as to establish a demand, 
and put the defendant to impeach it and shew that it was im- 
properly made. Itshould be considered as only prima facie 
evidence of ademand. If it were considered as conclusive 
evidence of a demand, the defendant would be deprived of 
his property without the semblance of a trial by jury. [It 
is true, if the party fails to pay the damages, the remedy must 
be by suit or warrant. But what will that avail him, if he 
shall not be permitted to examine,the report and shew it to 
be irregular or unjust? If the legislature had intended it to 
be conclusive, they might as well have directed the justice 
to have issued execution for the damages. But what seems 
conclusive, is, that the law points out no way by which the 
defendant could appeal. And to say that the report shaib 
not be impeached, is to say that the parties shall be bound by 
the decision of the justice and freeholders without an oppor- 
tunity of having a re-hearing before a court and jury. 


I think, for these reasons, the plaintiffs ought to recover 
the costs in question, and consequently that the defendant’s 
motion should be overruled. 


Taytor, C. J. The legislature have thought proper to 
confide a portion of judicial power to the magistrate and 
two freeholders, and their judgment, like that of any other 
tribunal must be conclusive while it remains in force. Tho’ 
notice is not directed by the act to be given to the defendant, 
yet it was done in the present case, and he had a full op- 
portunity of cross-examining the witnesses, and adducing 
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sny testimony on his own behalf ; and if after all, manifest 
injustice had been done to him, he could have put the case 
in a course’of revision in a superior tribunal. This Court 
is not at liberty to enter into an examination of the justice 
or injustice of the decision, ‘unless it comes before them in @ 
regular way. ‘They will take eare that the persons who act 
do not exceed the jurisdiction entrusted to them, but while 
they keep within that, their determination is binding upon 
the parties to it. On the legislative policy of erecting par- 
ticular tribunals, there may exist a Variety of opinions, and if 
called upon to declare our own, we should not hesitate to ex- 
press a wish that the present law particularly might undergo 
a revision, since it derogates so much from the common law 
mode of proceeding, that the powers exercised under it, may 
have the most injurious operation. But as itis a law, we 
are bound by it, and a majority of the Court are of opinion 
that the plaintiff ought to pay for the witnesses summoned 
by him, for the purpose of supporting the certificate of the 
magistrate and the two freeholders. 


Cheatham v. Boykin. 


This was a sez. fa. upon a refunding bond given by the de 
fendant, to which the defendant pleaded, that the judgment 
stated in the scz. fu. to have been recovered against the ad- 
ministrator, was not justly due ; and that the administrator 
fraudulently and in collusion with the plaintiffs, suffered the 
judgment to be entered against him by confession. To this 
plea there was a demurrer and replication.----Drew for the 
plaintiff, Brown for the defendant----The opinion of the 
Court was delivered by 


Hatt, J. If that part of the plea, which states, that no 
debt was due by the administrator, stood as a distinct plea 
to itself, and was to be allowed, it would be incumbent on 
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the plaintiff to prove his demand over again upon the sci. fur; 
after having already obtained judgment against the adminis. 
trator, and that too, merely at the suggestion ofithe defend. 
ant, which ought not to be allowed. But when the defend. 
ant, in addition to that suggestion, states that the judgment 
was fraudulently obtained, he places the burthen of proof on 
himself, and the judgment remains good until he verifies his 
plea, which if he does, judgment ought not to be given a- 
gainst him on the scz. fa. ‘Theplea appears to be indivisible 
and in substance this—that the judgment against the admi- 
nistrator was obtained through fraud,which he may substan- 
tiate, ifhe can. The demurrer should be overruled. The 
objection, that a sci. fa. cannot issue from a decree on a peti. 
tion, we think unfounded : it is convenient and within the sp! 


rit of the act that gives the sc?. fa. on the bonds of distribu 


tors when their shares have been delivered over. 





